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7221 Contract Provisions
In order to subcontract specific CACFP activities, the CE must ensure that the:
e Services to be performed by the contractor are required in the administration/
management of the CACFP;
e Services have been properly procured according to Program procurement guidelines;
e Terms of the agreement are adequate for the services to be performed;
e Costs are reasonable in relation to the services to be performed; and

e Costs are not contingent on the CE’s receipt of reimbursement.

Written agreements must be established with a contractor if the a
contractor are directly related to the CACFP. The written agree

including any assumed names;

e Certify that neither the contractor, nor any o,
Disqualified List (NDL) or the Texas Excl

e Designate who
of such notice;

e Include specifications regarding the rate of progress of the work and the acceptable
fulfillment of the service;

e Specify payment terms, including non-payment for unallowable expenses;
e Provide a dispute resolution process;

e Outline the responsibilities of both parties;
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e Include terms for abandonment or default (i.e., if the contractor defaults on the contract,
the CE reserves the right to terminate the contract), including sanctions and penalties as
appropriate; and

e Specify conditions for termination including:

o Termination for Convenience - The CE reserves the right to terminate the contract at
any time for convenience, in whole or in part, by providing thirty (30) calendar days
advance written notice of intent to terminate.

o Termination for Cause - The CE reserves the right to terminate the contract for cause
if the contractor fails to perform in full compliance with the contract requirements,
through no fault of the CE, by providing thirty (30) calendar days advance written
notice of intent to terminate.

All contracts procured with federal funds must include the following provisions:

e The equal opportunity clause provided under 41 CFR 60-1.4(b);

e A provision for compliance with the Davis-Bacon Act provided under 40 U.S.C. 3141-
3144 and 3146-3148;

e A provision for compliance with mandatory standards and policies relating to energy
efficiency that are contained in the State energy efficiency conservation plan issued in
compliance with the Energy Policy and Conservation Act (Pub. L. 94-163)

e A provision for compliance with the Contract Work Hours and Safety Standards Act at
40 U.S.C. 3701-3708, for awards in excess of $100,000; and

e The Certification Regarding Federal Lobbying (H2049), for contracts in excess of
$100,000, in accordance with the Byrd Anti-Lobbying Amendment (31 U.S.C. 1352).

Contracts for more than the federal simplified acquisition threshold must contain provisions or
conditions that will allow for administrative, contractual, or legal remedies in instances where
contractors violate or breach contract terms and provide for such sanctions and penalties as may
be appropriate.

Contracts in excess of $150,000 must contain a provision that requires the contractor to agree to
comply with all applicable standards, orders, or regulations issued pursuant to the Clean Air Act
(42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C.
1251-1387).

Additionally, the CE must obtain:

1. A debarment certification from the contractor in one of the following manners:

e Include the following debarment and suspension certification in the written
agreement with the contractor:

(1) The prospective contractor certifies to the best of its knowledge and belief that
it and its principals:
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(a) Are not presently debarred, suspended, proposed for disbarment,
declared ineligible, or voluntarily excluded from covered transactions by
any Federal department or agency;

(b) Have not within a three-year period preceding this application been
convicted of or had a civil judgment rendered against them for
commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (Federal, State, or local)
transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false statements, or
receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged
by a governmental entity (Federal, State, or local) with commission of any
of the offenses enumerated in paragraph (1)(b) of this certification; and

(d) Have not within a three-year period preceding this application had
one or more public transactions (Federal, State, or local) terminated for
cause or default.

(2) Where the prospective contractor is unable to certify to any of the statements
in this certification, such prospective contractor shall attach an explanation to
this proposal.

e Require the contractor to sign and submit the TDA Certification Regarding
Debarment, Suspension, Ineligibility and Voluntary Exclusion for Covered
Contracts (H2048); or

e Print the page from the System for Award Management which indicates the
contractor is not presently debarred or otherwise excluded from participation in
the contract by any federal department or agency or by the State of Texas and
maintain that document on file with the subcontract documents. The System for
Award Management can be accessed at: https://www.sam.gov/.

2. Certification Regarding Federal Lobbying (H2049) for any subcontract of $100,000 or
more.

CEs should also include any other factors, in both the solicitation and the resulting contract, that
affect the bidder, such as a provision which allows for individual competitive procurement of
similar items during peak seasons.

For additional guidance on contract provisions, refer to 2 CFR 200, Uniform Administrative
Requirements, Cost Principals, and Audit Requirements for Federal Awards located at
https://www.ecfr.gov/current/title-2 /subtitle-A/chapter-11/part-200.
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7222 Compensation for Purchased Services

If a CE agrees or contracts with a consultant or contractor for the purchase of a service,
compensation for that service will be based on the provisions of the contract or agreement.
When a contract or agreement identifies a fee or compensation that is based on a set percentage,
the contractor or consultant cannot assess additional fees.

EXAMPLE: A contractor or consultant cannot charge sales tax on services in addition to a set
percentage that is assessed for that service as stated in the contract or agreement. If a contractor
or consultant charges sales tax on the service that they provide, they must extract the tax from
the compensation (that is, set percentage) that is stated in the contract or agreement.

7223 Contract Duration and Renewal Options

The term of contracts cannot exceed 12 months and can include a provision for up to four
renewals in the four consecutive years following the initial year (procurement year) of the
contract, if the scope and purpose of the contract have not changed.

Prior to renewing a contract, the CE must evaluate the terms and determine if conditions or
circumstances have changed that would require re-procurement.

Some examples of changes that would affect the original scope and purpose include, but are not
limited to:

The addition of new services.

Adding participation in another program.

Adding sites not originally included in the procurement.
Other changes that would materially affect the contract.

7224 Geographic Preferences

CEs may apply geographic preferences when procuring unprocessed locally grown or locally
raised agricultural products.

The CE must include in its written procurement policies and procedures its definition of local
for the use of this option. Definitions might include “within the state,” “within specific counties,’
or “within a specific number of miles.” This means products procured using geographic
preference must come from animals or produce that are caught (e.g. fish), raised, or grown in
the area defined by the CE as “local.” The CE must ensure its definition does not restrict full and
open competition (for example, a definition that includes “within 5 miles”), and that it adheres
to its own definition or it risks the procurement being determined unallowable.

o

Two strategies that may be used when procuring unprocessed locally grown, raised, or caught
agricultural products include:

e Using local as a specification (i.e., the written description of a product or service that a
vendor must meet to be considered responsive to a solicitation).
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Using a defined scoring advantage while scoring bids in response to a solicitation. This
means giving additional points or credit to bids for local unprocessed agricultural
products that meet the CE’s definition of local. Common methods for applying a defined
scoring advantage include, but are not limited to:

o Giving a price or percentage reduction in the bid evaluation process, which does
not affect the actual price paid to a bidder, and awarding the solicitation to the
lowest bidder;

o Granting bonus points to bidders offering local products and awarding the
solicitation to the bidder with the highest points; and

o Offering a sliding scale of bonus points or price reductions in the bid evaluation
based on the percentage of local products the bidder could provide.

With any method, CACFP CEs must clearly define and describe the method in the solicitation
and ensure it does not unreasonably limit competition.

Geographic preference can only be applied to products that are locally grown and locally raised,
and that have not been cooked, seasoned, frozen, canned, or combined with any other products.
This does not preclude foods that have been handled and prepared to make them usable, such as
washing vegetables, bagging greens, chopping, cutting, slicing, dicing or shucking, butchering
livestock and poultry, pasteurizing milk and putting eggs in a carton, as well as using a minimal
amount of preservatives to prevent spoilage.

Allowable products include, but are not limited to:

Fruits.

Vegetables.

Meats (including fresh or unprocessed frozen products and formed products such as
patties that contain no additives or fibers).

Fish (including whole, form, filets, or nuggets that contain no additives or fillers).
Poultry (including whole, form, or various cuts).

Dairy (applies to unflavored pasteurized fluid milk that meets State and local standards
only).

o Flavored milk or any processed dairy products, such as yogurt, cheeses, etc. are
not allowed.

Eggs.
Grains (including quinoa, rice, barley, etc. in whole form and other grains in ground
form such as flour).

The option to allow geographic preferences when procuring unprocessed locally grown or locally
raised agricultural products does not eliminate the requirement for procurements to be
conducted according to the policies and procedures outlined in this handbook.

For more information on the geographic preference, refer to additional USDA guidance here:
https://www.fns.usda.gov/f2s/geographic-preference-option-qga-memo
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7230 Vended Meals

A CE may contract with a vendor to provide meals to be used in its food service. TDA has
developed a standard Invitation for Bid and Contract for Purchased Meals (IFB) that must be
used for purchased meal procurements and contracts, regardless of the amount of the contract.8
The term of the contract cannot exceed 12 months. See below for contract renewal options.

The IFB can be found at http://www.squaremeals.org, under CACFP Administration and Forms,
under Form Number “IFB.” The CE must submit the contract to TDA
(CACFP.Bops@TexasAgriculture.gov) for review and approval before it is signed, and a signed
copy must be submitted to TDA prior to operations under that contract. Contact your ESC for
questions regarding the procurement process.

It should be noted that the procurement process for purchased meals can take up to six months,
so CEs should plan accordingly to ensure a plan for preparation of meals isin place during the
process.

CEs that have existing contracts for vended meals at the time they apply for participation can
continue under their existing contracts, including renewals, with the following exceptions:

e If the scope and purpose of the existing contract have changed, the CE will be required to
re-procure using the TDA IFB.

e If the existing contract does not meet the requirements and guidelines, it is unallowable;
the existing contract would need to be terminated and re-procured using the TDA IFB.

CEs contracting with franchise restaurants for meals must ensure that procurement procedures
are followed, including competition and use of the TDA IFB.

7231 FSMC Contract Renewal Options

CEs may renew an existing FSMC/vendor contract during each of the four consecutive years
following the base year (procurement year) of the contract, if the scope and purpose of the
contract does not change.

Examples of changes that would affect the original scope and purpose of an existing contract,
thus requiring new procurement, include:

e The addition of new services, such as providing catering or vended meals to sites not
under the sponsorship of the CE, concessions, or vending machines;
e Adding participation in another TDA-administered program;

e Changes in fees or the basis for fee increases not reflected in the original Invitation for
Bid and Contract for Purchased Meals;

e A major shift in responsibilities for the CE, sponsored site, or the FSMC/vendor staff; or

8 CEs purchasing meals from a school food authority that participates in the National School Lunch
Program (NSLP) are not required to conduct procurement for purchased meals.
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¢ Changes to the formula that is used to identify a meal.

NOTE: Any additional provisions to the contract that do not alter the original scope of the
contract must be submitted to TDA for approval.

CEs must follow established procurement procedures when obtaining an FSMC/vendor contract
for the base year. The contract period may only be effective for a maximum of one year to end
September 30 each year. The contract can then be renewed each of the four consecutive years
following the base year without going through the procurement process if the scope and purpose
have not changed. After the base year and four renewal years have passed, the CE must go
through the procurement process using the procurement method appropriate to their needs
when obtaining a contract for purchased meals.

NOTE: The base year coincides with the Program Year, October 1 through September 30.

7240 Procurement using Cooperatives, Agents, and Third-party Entities

Cooperatives, agents, and third-party entities can be beneficial in assisting CEs in obtaining
better buying power and ensuring proper procurement when the CE does not necessarily have
the technical understanding of the process. However, using any of the following options does not
relieve the CE from administrative and financial responsibility for proper procurement as
conducted by the CE itself or on behalf of the CE using one of the methods discussed below.

These methods are not a type of procurement, and a CE using any of the options below to
conduct procurement must ensure that procurements are conducted in a manner maximizing
full and open competition and that all costs are necessary, reasonable, allocable, and otherwise
allowable per 2 CFR 200.403, applicable cost principles in 2 CFR 200, subpart E, and FNS
Instruction 796-2, Financial Management — Child and Adult Care Food Program.

7241 Cooperatives

A cooperative that is comprised solely of CEs may procure as a group and must do so in
compliance with the procurement standards that apply to the CE (7 CFR 226.22, and/or 48 CFR
Part 31, and 2 CFR 200).

This includes complying with all State and local procurement standards, if more restrictive, and
publishing solicitations and contracts with all terms, conditions, required contract provisions, as
applicable. All solicitations must clearly identify all product descriptions, specifications, and
estimated quantities required. Further, each CE that is a member of the cooperative is
responsible for monitoring contractor performance to ensure compliance with all contract
provisions. Written agreements delineating roles and responsibilities are encouraged.

7242 Agents

An agent is a person or business authorized to act on a client’s behalf. An agent may be
necessary for procuring goods or services when/if the CE does not have the necessary technical
understanding of the equipment, service, food, or other food service supplies to be purchased, or
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lacks time or expertise to conduct a proper procurement. A procurement agent represents a
special fiduciary relationship of trust between itself and the CE. In other words, the agent must
be contractually required to conduct all competitive procurement methods with the CE’s
interests solely in mind. An agent’s services above the micro-purchase threshold of $15,000
must be competitively procured in accordance with Federal procurement methods outlined in 2
CFR 200.

When an agent is needed to procure goods and services on behalf of the CE, the CE must first
determine if the agent fee is within the micro-purchase threshold or if a competitive
procurement method must be conducted for the services of the agent. If a solicitation is
required, the scope of duties and responsibilities must be clearly defined as well as how
prices/costs for services are to be quoted for evaluating agents’ bids/responses for contract
award.

Some agents often charge fees to vendors who pass such fees on to the CE. CEs must not enter
into a contract with an agent that charges the CE a fee and charges the vendor a fee. The CE
must include in its solicitation if the agent will be paid based on a:

¢ Flat fixed-rate for services; or

e Fee based on purchase unit, volume, or cost. Fees based on a purchase unit, volume, or
cost must be fixed (fees cannot be a percentage of cost). If this method is selected,
agents cannot be considered if they do not openly provide the full fixed fee rate based on
price per purchase unit, volume, or cost for their service; or

e Vendor fee charged to the vendor by the agent, which is paid to the CE and used by the
CE to pay the agent’s fee. If this method is selected, the vendor fee must be based on a
purchase unit, volume, or cost and must be fixed (fees cannot be a percentage of cost). If
this method is selected, agents cannot be considered if they do not openly provide the
full fixed fee rate based on price per purchase unit, volume, or cost for their service.

CEs must include language in its solicitations and contracts that stipulates that agents must
follow procurement procedures consistent with 2 CFR Part 200 and applicable Program
regulations, or State and local procurement requirements if more restrictive. Published
solicitations and contracts must include all terms, conditions, required contract provisions, as
applicable, and all product descriptions, specifications, and estimated quantities required.

The procurement agent must confirm in its response to the solicitation that it will represent the
CE and will have the CE’s best interests exclusively in mind when preparing solicitations for
publication on the CE’s behalf. The agent may not have any conflict of interest, real or apparent.
For example, the agent may not use pre-existing contractual relationships in lieu of conducting a
competitive procurement on behalf of the CE.

In order to ensure free and open competition, the procurement agent must:

e Work closely with the CE to understand the CE’s needs;

e Develop solicitations on the CE’s behalf consistent with 2 CFR Part 200 and applicable
Program regulations as required for the CE as noted above;
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e Award contracts only to responsible contractors whose bid/offer is lowest/most
advantageous to the Program with price as the primary factor;

e Award fixed-price contract; and

e Monitor the ensuing contract on behalf of the CE as required in 2 CFR 200 if specified in
the original solicitation and resulting contract.

NOTE: An agent publishing a solicitation on behalf of a CE may not respond to such
solicitation, as this would constitute an unfair advantage and be in violation of Federal
procurement requirements.

7243 Third-Party Entities

Third-Party entities include State procurement agency agreements, inter-agency agreements,
group purchasing organizations, group buying organizations, and third-party vendors.

7243.1 State Procurement Agency Agreements

This is an inter-governmental agreement with the State, which may include public, private, and
non-profit entities. This agreement allows CEs to purchase from the State’s contracted sources.
When competitive procurement methods are conducted by the CE, this agreement may be one
source of prices when using small purchase procedures, sealed bids, or competitive proposals, as
applicable.

The CE may consider a State agency’s procurement as one source for procurement. For example,
if the purchase is less than or equal to $15,000, the CE may purchase directly from the State’s
procured sources as long as the prices are reasonable and the CE equitably distributes all
procurements among all qualified suppliers available. If the procurement is less than $100,000,
the CE may obtain a price or rate quotation from the State’s procured sources, among other
qualified sources available. For procurements of $100,000 or over, a CE must first conduct a
cost analysis and then develop a solicitation (sealed bid or competitive proposal). The CE may
use vendors and prices from the State’s contract as one source. Remember, it is not the State
procurement agency agreement that is the competitive procurement; rather, this agreement
gives the CE further options of sources to utilize to ensure full and open competition.

7243.2 Inter-agency Agreements

These agreements may include public, private, and non-profit entities formed to procure goods
and services together. When the CE conducts competitive procurement methods, this agreement
may be one source of prices when using small purchase procedures, sealed bids, or competitive
proposals, as applicable.

CEs purchasing through an inter-agency agreement includes entering into the inter-agency
agreement to competitively procure common goods and services, then developing and
publishing solicitations through sealed bids/competitive proposals. These solicitations must
include procurement procedures and include the terms, conditions, required contract
provisions, as applicable, and all products, descriptions, specifications, and estimated
quantities. Further, each CE is responsible for monitoring contractor performance to ensure
compliance with all contract provisions.
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7243.3 Group Purchasing Organizations, Buying Organizations,
and Third-Party Vendors

Collectively referred to here as GPOs, these often include CEs and non-CEs (entities that do not
participate in a child nutrition program) such as public and private schools, hospitals,
universities, law enforcement, public works, etc. who join a third-party company or service
provider. GPOs could be private for-profit or nonprofit entities. A GPO is typically structured in
a way that may include a membership fee paid by member users, who are then granted access to
the GPO price list of products and services. When competitive procurement methods are
conducted by the CE, GPO price lists may be one source of prices when using small purchase
procedures, sealed bids, or competitive proposals, as applicable.

The business model of a GPO may include a variety of services, including facilitating
procurement for members/member agencies and procuring products and services from an
external source, such as an affiliated or unaffiliated full-line distributor. Membership involves
paying a fee in addition to the price of products and services purchased. However, paying a fee
does not constitute compliance with the competitive procurement process that CEs are required
to conduct when procuring products and services.

A CE may pay a membership fee to multiple GPOs, and when using micro or small purchase
procedures, may consider the price for products from GPOs as one source among an adequate
number of qualified sources. For the procurement of goods and services greater than
$99,999.99, CEs must publish sealed bids or competitive proposals, to which GPOs may
respond, provided the GPO has not drafted such solicitations. Likewise, responses to
bids/proposals must be evaluated by the CE to determine the lowest responsible and responsive
bidder/offeror with price as the primary factor.

Purchasing goods and services from a GPO without conducting a compliant procurement
process is limited to the micro-purchase threshold. Under the micro-purchase threshold, single
transactions are at or below $15,000, prices would be reasonable, and purchases would be
equitably distributed among qualified suppliers.

7250 Conflicts of Interest

Organizations participating in the CACFP are required to disclose and identify related party
transactions; less-than-arms-length transactions; and ownership interest in equipment,
supplies, vehicles and facilities, or disclose any other information that inhibits TDA from
making an informed assessment of whether a particular cost is allowable.

A less-than-arms-length transaction is one under which one party to the transaction is able to
control or substantially influence the actions of the other(s). Such transactions include, but are
not limited to, those between divisions of an organization; organizations under common control
through common officers, directors, or members; and an organization and a director, trustee,
officer, key employee of the organization, or immediate family, either directly or through
corporations, trusts, or similar arrangements in which a controlling interest is held. See also
Arms-length bargaining and related party transaction in Exhibit A of FNS Instruction 796-2,
Financial Management — CACFP.
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Related parties include, but are not limited to:

Brothers/sisters

Spouse

Parents/grandparents

Children/grandchildren

Half-brothers/sisters

Domestic partners and parents thereof

Any individual related by blood or affinity whose close association is the equivalent of a
family relationship

Affiliates of the organization

Principal owners of the organization and immediate members of their families
Management of the organization and immediate members of their families

A CE cannot allow a conflict of interest or potential conflicts of interest when procuring goods
and services.

No officer, agent, consultant, contractor, volunteer, or other employee of a CE or sponsored
site/provider may engage in any activity that causes or could cause a conflict of interest in the
operation of the CACFP, including but not limited to:

Renting or leasing from a firm in which any officer, agent, consultant, or employee (or
relative) has an interest, and this related party transaction has not been fully disclosed.

Soliciting or accepting gratuities, favors, or anything of monetary value from contractors,
potential contractors, sites, or parties to subcontracts.

Soliciting donations or fees from the CE’s sites/providers.
Asking sponsored sites/providers to engage in any kind of business on the CE’s behalf.

For day care homes, participating as a provider while actively engaged in the day-to-day
operations of its sponsorship (board members are not considered “actively” engaged in
the day-to-day operations).

A CE must establish and maintain a written code of standards of conduct that govern the
performance of its officers, employees, or agents. This written code must:

Prohibit owners, members, officers, or employees from soliciting gifts, travel packages,
or anything of monetary value from contractors, potential contractors, or parties to sub-
agreements.

Prohibit owners, members, officers, or employees from accepting gratuities, favors, or
anything of monetary value from contractors, potential contractors, or parties to sub-
agreements.

Prohibit an owner, member, officer, or employee from participating in the selection,
award, and administration of any contract to which an entity or certain persons
connected to them have a financial interest.
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e Set standards when financial interest is not substantial or the gift is an unsolicited item
of nominal value, and therefore may be acceptable.

e Provide for disciplinary actions in the event of violation.

Additionally, sponsors of child care centers, adult day care centers, or At-risk centers may
require a site to have a written code of standards of conduct as part of corrective action if
needed.

All less-than-arms-length transactions must be disclosed to TDA and require specific prior
written approval before the cost is incurred and included in the budget.

7260 Procurement Documentation and Record-Keeping Requirements

Procurement documentation and records are subject to the same record-keeping requirements
as all other CACFP-related records (Refer to Section 4500, Managing and Monitoring
Sites/Providers of this Handbook for additional guidance on record keeping and record
retention requirements).

7261 Procurement Procedures

As referenced in the above sections, CEs must have procurement procedures in place that
provide the steps and actions that will be taken to properly procure goods and services in
accordance with Program requirements. The level of detail should be reflective of the CE’s
operations.

The procedures must provide that proposed procurement actions will be reviewed by the CE’s
officials to avoid the purchase of unnecessary or duplicative items, and where appropriate, an
analysis shall be made of lease versus purchase alternatives to determine which approach would
be the most economical. The procedures must encompass each procurement method discussed
in this handbook. The procedures must also include the following elements:

1. Forecasting and scheduling of purchases - Plan procurements for the Program Year (PY)
by evaluating resources, projecting expenses, and determining needs prior to initiating a
procurement process by assessing:

e Current approach, such as meal preparation (self-preparation, central kitchen, need
for a Food Service Management Company (FSMC)).

e Storage capacity.

e Equipment.

e Resources, such as income/revenue and staff.
e Other operational needs.

2. Development of technical requirements — Procedures must include a step for developing
clear and accurate technical requirements for the material, product, or service to be
procured.
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3. Selection of the procurement method — Beyond the cost of a single transaction, CEs must
document any other factors, such as distance, storage, etc., and decision steps that will
be used to determine the method. Include steps to:

e Develop solicitations.

o The description and scope (specifications) must be in line with what is being
procured.

o Must be clearly stated so that bidders will understand and can be responsive
to the need.

o Must identify all of the requirements that bidders must fulfill so that changes
do not need to be made to a contract after it is awarded, including
identification of prohibited expenditures.

o Must include evaluation and scoring factors, with cost as the primary factor.
o Must not contain features which unduly restrict competition.
e Advertise.
o Content must be sufficient to identify:
» General nature of the goods or services to be procured.
= Method of procurement to be used.
* How a bidder can obtain the solicitation or more information.
» The due date for responses to the solicitation.
o Methods of advertisement must allow for full and open competition.
= State, regional, or nation-wide newspapers.
» Trade periodicals.
= Internet sites.
= Direct mailings (small purchase procurement method only).

¢ Ensure small and minority businesses and women’s business enterprises are utilized
when possible.

o Include qualified small and minority businesses and women’s business
enterprises on solicitation lists.

o Ensure that small and minority businesses and women’s business enterprises
are solicited whenever they are potential resources.

o When economically feasible, divide total requirements into smaller tasks or
quantities so as to permit maximum small and minority business and
women’s business enterprises’ participation.

o Where the requirement permits, establish delivery schedules which will
encourage participation of small and minority businesses and women’s
business enterprises.

o Use the services of the Small Business Administration and the Minority
Business Enterprise of the Department of Commerce.
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o If subcontracts are to be let, require the prime contractor to take the
affirmative steps above.

4. Evaluation of proposals/offers:
e Determine if bids were received from responsible and responsive contractors.
o “Responsive” means contractor’s products or services meet the specifications.

o “Responsible” means a contractor that can and will successfully fulfill the
terms and conditions of the proposed procurement. Attributes of a
responsible contractor include the following:

» Integrity.

» Compliance with public policy.

»= Record of past performance.

* Financial and technical resources.
e Must use cost as the primary factor.

e Must be evaluated without consideration of any included unallowable cost
provisions.

5. Award and management of the contract:

e Must be awarded to the lowest responsive and responsible bidder, or the responsible
firm whose proposal is most advantageous to the Program with price as the primary
factor.

o Legally ensures commitment.
o Provides record of the deal.

o Ensures contractor performs in accordance with the terms, conditions, and
specifications of the contract by verifying:

» ~ The quantity and quality of the goods and services requested.
* The goods and services were received on time.

» The prices charged for the goods and services are the prices bid and
within budget.

6. Protest procedures: provide dispute resolution for any action that diminishes open and
free competition

e Supply copies of dispute resolution procedures to all potential bidders.

o Include name and address of person who will make a determination whether
or not the protest should be sustained.

e Disclose information regarding all protests to TDA.
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7262 Contract Records

When a contract is continued or renewed annually or recorded at other intervals, the three-year
retention period for the records of the contract period starts on the date the final payment is
recorded in connection with the final renewal of the contract and not the initial contract
execution date. The three-year record retention period does not begin until the final contract
renewal period has expired and/or the final payment is recorded, whichever occurs first.

Actions such as bid protests, litigation, and audits may result in an extension of the three-year
record retention period. In such cases, the records must be retained until the completion of the
action and resolution of all issues arising from it or the expiration of the regular three-year
period, whichever occurs latest.

Examples of such records are:

e A written rationale for the method of procurement
o Procurement procedures
o Justification for use of a method that does not follow the CE’s written procedures
e A copy of the Request for Proposal or the Invitation for Bid
e The bidding and negotiation history
e The basis for contractor selection
o Criteria used
o Evaluation documentation

» Including justification for selection of a contractor that was not the lowest
bidder and copy of TDA approval of selection, if applicable

e Approval from TDA to support a lack of competition when competitive bids or offers are
not obtained

e The terms and conditions of the contract
e Any changes to the contract and negotiation history
e Billing and payment records

o Invoices

o Receipts

* ~ Handwritten receipts, such as those from Farmers’ Markets are
acceptable as long as they include the date of purchase, name of
vendor/farmer, item cost, amount, and total cost

e A history of any contractor claims

e A history of any contractor breaches
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If procurement records generated during the performance of the contract award do not
demonstrate compliance with applicable procurement requirements, the following penalties
may occur:

Disallowance of costs.

Termination of contract.

Request CE to issue a “stop work” order.
Placement into the serious deficiency process.
Other actions deemed appropriate.

7300 Maintaining a Nonprofit Food Service Account

The information provided throughout this section comes from 2 Code of Federal Regulations
(CFR) Part 200, Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards, 48 CFR Part 31, Contract Cost Principles and Procedures, 7
CFR Part 226, Child and Adult Care Food Program and FNS Instruction 796-2, Financial
Management — CACFP and is not all inclusive of all information contained in those documents.
CEs are responsible for understanding and complying with the above mentioned guidance.

CEs must operate a nonprofit food service principally for the benefit of enrolled participants and
must document all aspects of the food service operation.

Sponsors of child care centers, At-Risk centers, and adult day care centers must ensure their
sites operate a nonprofit food service. Day care home providers are not required to
maintain a nonprofit food service account.

Nonprofit status does not require that the CE or site operate at a break-even or loss. Nonprofit
food service status is determined by the scope of the food service activities and the use of
nonprofit food service revenues through:

1. Identifying all nonprofit food service revenues;

2. Deducting allowable net expenses;

3. Identifying the excess of all nonprofit food service revenues over nonprofit food service
expenses; and

4. Verifying that any excess of revenues over expenses is retained and used only in the
nonprofit food service operation.

Food service revenue includes:
e CACFP reimbursement.
e Income to the Program, such as:
o Funding from other government sources
o Cash donations specifically given for food service
o Grants from other organizations or individuals

o All interest earned on CACFP reimbursements or advances
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e All other funds used or restricted for use in the nonprofit food service.

7310 Program Revenue
7311  Meal Reimbursement

The primary source of revenue for the site/provider is meal reimbursement for eligible meals
served and claimed. A CE’s claim is a participation report documenting the meals served at an
independent center or at a sponsor’s sites/providers. The money passed through to
sites/providers based on these claims is used to reimburse them for costs associated with
providing food service. Meal reimbursements are based on the site type, meal type, and
eligibility of the participant. Refer to Section 4300 Counting, Claiming, and Reimbursement for
more information.

7312 Administrative Reimbursement (Day Care Home Sponsors Only)

Sponsors of sites/providers primarily act as a pass-through entity for federal funding, disbursing
meal reimbursement from TDA to the sites they sponsor within five days of receipt. However,
sponsors of day care home providers may receive extra reimbursement to account for allowable
net administrative expenses, as noted in their Management Plan, needed for planning,
organizing, and managing the Program while sponsoring the CACFP activities of their providers.
Sponsors must report all administrative expenses with the claim each month.

USDA determines administrative reimbursement by annually adjusting the following base
administrative rates, applied per provider per month, set forth in 7 CFR 226 as follows:

Initial 50 day care homes, 42 dollars;
Next 150 day care homes, 32 dollars;

Next 800 day care homes, 25 dollars;
Additional day care homes, 22 dollars

Annual adjusted rates for each range listed above can be found on the SquareMeals CACFP
Reimbursement Rates page located at: https://squaremeals.org/Programs/Child-and-Adult-
Care-Food-Program/Reimbursement-Rates

Per regulation, a maximum 10% of administrative funds received during the Program Year
can carry over from one program year to the next if approved by TDA. Based on the total
administrative costs reported on the CE’s monthly claims for reimbursement and on the total
administrative payments the CE receives in a program year, TDA will annually send each CE a
close-out letter documenting the amount of administrative reimbursement remaining, the total
that can be carried over (if applicable) and total that must be returned to TDA (if applicable).

CEs will use this information to amend the carry-over amount in their current budget. The
close-out letter will be sent around December 1st of each program year to ensure that all claims
for reimbursement for the previous program year have been received and processed.

Example:

e Administrative expenses documented in monthly claims during the year total $100,000.
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¢ Administrative payments for the Program Year total $150,000, yielding a surplus of
$50,000.

e CE may carry over up to $15,000 (10% of total administrative reimbursement) into the
next Program Year.
CE must return $35,000 to TDA ($50,000 surplus - $15,000 allowed carryover)

o The CE’s PY budget shows a carryover into the next year of $25,000. An amended
budget is required to reflect $15,000.

Any funds carried over that are not spent during the next program year must be
returned to TDA.

Note: CEs are not required to carry over administrative funds. At the end of the program year,
any unexpended funds eligible for carryover may be returned to TDA at the CE’s option.
7313 Program Income
In addition to meal reimbursements, food service revenue can come from other sources of
Program income. Program income is the gross income earned from activities supported by the
Program, and includes, but is not limited to:
o Participants’ payments for meals at sites operating pricing programs.

e Payments received from food sales to adults when the cost of the adult meal is not
deducted from total operating costs.

e Proceeds from the disposition of real and nonexpendable personal property acquired
with Program funds.

e Royalties and other income earned from the sale or licensing of copyrighted work
developed under the Program.

e Revenue from the sale of food grown in a CACFP-funded garden.
Additionally, the Program may receive income from other sources that are applied to Program
operations. Examples include:

e Cash donations specifically earmarked for use in the Program's food service.

o Interest earned on advance administrative funds or meal service and site pass-through
reimbursement that can be retained by the CE.

e For interest earned on advance payments, public institutions may only retain up to a
maximum of $100, and non-profit organizations may only retain up to a maximum of
$250 per fiscal year for program use only. Any amount of interest accrued in excess of
those maximums must be returned to TDA.

e Funds received from the sale of unused or unneeded supplies purchased with Program
funds.

All income to the Program must be retained and used only in the Program food service.
Income to the program may not be used to pay unallowable costs in the CACFP such as:

e Incentives and bonuses provided to sites to participate in the program.
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e Training related to, but not required for program participation, such as training to
maintain licensing/certification requirements.

The receipt of all funds related to the CACFP, including grants, donations, and loans, regardless
of their source, must be documented in writing.

All loans must satisfy TDA financial management system requirements, including, but not
limited to, the following criteria:

e A written agreement specifying the terms and conditions of the loan, including a
repayment schedule, must be signed by both parties.

e Loans may not be entered into retroactively.
EXAMPLE: A donation or grant may not be converted to a loan agreement after the
fact.

o Interest accrued on the loan is not an allowable program cost.

7314 Non-Cash Donations

Donations, such as food, building use, services, and labor are not considered Program income.
However, a CE must maintain and make available documentation of each donation to
demonstrate how it manages the Program on the CACFP reimbursement. CEs that submit a
budget that does not reflect an acceptable level of food costs to support the number and type of
meals it intends to claim should submit this documentation with the application to explain the
discrepancy.

7320 Program Expenses Overview

Specific allowable and unallowable program costs are covered in more detail in Specific
Program Costs below. This section is designed to show the effect of allowable operating and
administrative expenses on the nonprofit food service account.

7321 Operating Expenses

Operating expenses are allowable expenses for serving meals to eligible participants.

Examples of operating costs include:

Food;

Food service labor;
Nonfood supplies; and
Food service equipment.

All sites/centers and sponsors of centers, if applicable, must compute the cost of food used in
the nonprofit food service. FNS Instruction 796-2, Financial Management — Child and Adult
Care Food Program Exhibit B provides guidance on computing the cost of food, food inventory,
and food purchases.
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7231.1 Operating expenses Incurred by Sponsors

Sponsors of day care homes generally do not have operating costs, as the operating costs are
absorbed by the provider; providers are not required to keep records of their operating costs for
CACEFP activities.

Sponsors of unaffiliated centers may incur operating expenses on behalf of some or all of their
sites. Such expenses must adhere to the following;:

e Must be documented in the Budget Detail as operational costs.

e Must be tracked and withheld separately from the reimbursement withheld for
administrative expenses (see Administrative Expenses below).

e Additional reimbursement withheld from the site must align with actual operational
expenses, and the site must agree in writing to the actual expenses for which
reimbursement was withheld.

Sponsors of affiliated sites will likely incur operational costs on behalf of its sites; however,
operational expenses must be tracked separately from funds withheld from reimbursement for
administrative expenses (see Administrative Expenses below).

7322 Administrative Expenses

Administrative expenses are limited to an organization's allowable expenses for planning,
organizing, and managing the Program. Examples of administrative expenses include salaries,
wages, fringe benefits, etc. to accomplish the following:

¢ Reviewing and submitting site or provider applications to TDA for Program participation
approval;

e Reviewing and approving CACFP Meal Benefit Income Eligibility Forms;
e Providing training for CE staff, sponsored sites, or DCH providers; and
¢ Conducting monitoring visits to sponsored sites or day care homes.

While sponsors of day care homes receive additional administrative reimbursement for
administrative expenses (see Administrative Reimbursement (Day Care Home Sponsors Only)
above), sponsors of centers account for administrative expenses by withholding an amount from
a site’s monthly claims as follows:

e Money withheld must align with actual allowable administrative costs incurred
by the sponsor in supporting the operations of the Program; AND

e The amount withheld is not to exceed 15%9 of the total reimbursement
received, with the amount withheld to be stipulated in the Permanent Agreement
between the sponsor and the site. The sponsor must maintain documentation to support
the percentage of CACFP reimbursement withheld.

9 Sponsors may request TDA approval to withhold a percentage of reimbursement exceeding 15% for
allowable administrative costs if the sponsor does not have any outstanding debt to TDA, is not currently
in the serious deficiency process, and is in good standing with the Comptroller of Public Accounts. For
more information on the waiver process, refer to Section 4300, Counting, Claiming, and Reimbursement.
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Federal regulation (7 CFR 226.16(b)(1)) mandates that by the end of the Program Year, any
funds withheld by sponsors in excess of the agreed-to amount between the sponsor and site
(maximum 15% of the total annual reimbursement per site), or in excess of actual documented
administrative expenses, must be distributed to its sites.

Sponsors of Affiliated Sites

Sponsors of affiliated sites and centers, who account for all operational costs incurred at the site
level, are not necessarily disbursing meal claims to the individual site, as that site is legally
affiliated with the sponsor. Nevertheless, a sponsor of affiliated sites must also only withhold an
amount of reimbursement not to exceed 15% of each site’s total CACFP reimbursement to pay
for actual allowable administrative costs. Any remaining reimbursement must be used on
operational costs to enhance the quality of the food service operation at the site.

Software and Service Costs Required by Sponsor

A sponsor requiring a site to use software or services the sponsor provides must include the cost
of the software or services in the allowable percentage of administrative reimbursement the
sponsor can withhold each month, and cannot charge a separate amount in addition to the
allowable percentage, regardless of whether the software or services are paid for out of CACFP
funds or non-CACFP funds.

In addition, a sponsor requiring a site to use software or services provided by another source
must reduce the allowable percentage of administrative reimbursement it can withhold each
month by the amount paid by the site to that third party, regardless of whether the software or
services are paid for out of the CACFP funds or non-CACFP funds by the site.

Sponsors charging a site for software or services, or requiring a site to purchase software or
services from another source without reducing the paid amount from its administrative
withholding, will be required to reimburse the site for excess charges and may be placed in the
serious deficiency process.

7330 Excess funds (Unused Reimbursement)

Sponsors of sites/providers must correctly process any excess, unused reimbursement in their
nonprofit food service account at the end of the Program Year. As noted in the Administrative
Expenses and the Administrative Retmbursement (Day Care Home Sponsors Only) sections
above:

e At the end of each Program Year, after reconciling all allowable administrative expenses
for the year against the amount of money withheld from sites, sponsors of
centers/sites must distribute any excess reimbursement withheld above actual
administrative expenses to their sponsored sites, or if administrative expenses exceeded
15% of total reimbursement, any amount withheld over 15%.

e Sponsors of day care home providers may carry over 10% of total annual administrative
reimbursement but must spend that carryover amount in the next Program Year.

Independent center CEs, sponsored unaffiliated centers/sites, and any sponsor that does not
pass reimbursement to its sites (for example, a sponsor that incurs all financial costs for
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operation at the site) must ensure that CACFP reimbursement does not exceed net costs.*® Net
costs are total costs minus Program income.

EXAMPLE: A CE’s reimbursement is $10,000 per year. Records support total costs of $11,000
and total additional Program income of $1,000. Since the net costs ($11,000 - $1000) and
CACFP payments are the same, the CE has shown that the program is nonprofit.

TDA allows independent centers, sites, and any CE that does not pass reimbursement to their
sponsored sites to maintain a maximum of three months' average expenditures in the nonprofit
food service account at one time. If an independent center CE approaches the maximum amount
allowed in the nonprofit food service account, it should use the Excess Net Cash Resources Plan
for Child and Adult Care Food Program, available on the CACFP Administration/Forms page of
SquareMeals to develop a plan to spend down the excess amount. Sponsors of unaffiliated sites
may require their centers/sites to use this form as well if their unused reimbursement is
approaching or exceeds three months’ average expenditures.

Note that unused reimbursement must be spent on allowable program costs that primarily
benefit the participants of the Program. Operators should prioritize costs that improve food
quality or overall food service. Any increase to administrative budget line items will be analyzed
by TDA to ensure that the costs are still reasonable, necessary, and allocable to the Program
prior to approval (see Financial Administration of the Program below).

7400 Financial Administration of the Program

This section generally covers identifying the costs necessary to administer the program,
budgeting requirements prior to the beginning of the Program Year, common budget line items
associated with administration of the Program, and allowable and unallowable uses of Program
funds.

7410  Allowable costs

A cost may be allowable in the CACFP if it is determined to be necessary, reasonable, and
allocable to the program.

Necessary costs are those that represent an activity or function that is generally recognized as
necessary for the operation of the Program. The cost must be essential to fulfill the regulatory
requirements for proper and efficient administration of the Program.

Reasonable costs are those that represent an amount that does not exceed what a prudent
person would pay under the same circumstances.

Allowable costs can be either direct or indirect costs. Direct costs are those costs that can be
specifically identified as costs used solely for the nonprofit food service. Indirect costs are those
costs that are incurred for a common purpose within the organization, but a portion cannot be
easily allocated to the nonprofit food service. If the CE will be claiming indirect costs, the rate
must be part of their cost allocation plan. A cost allocation plan is a written explanation of how
costs are classified.

10 Day care home providers are not required to maintain a non-profit food service account.
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CEs and sponsored sites must account for all nonprofit food service costs using generally
accepted accounting principles (GAAP). CEs and sponsored sites are responsible for accounting
for costs accurately and for maintaining records to demonstrate that costs claimed have been
paid, are allowable to the program, and comply with financial management requirements found
in FNS Instruction 796-2, Financial Management — CACFP located at
http://www.squaremeals.org, under:

e CACFP Administration & Forms;
CACFP Policy & Handbook; and
e F&N Resources, tools and links.

Some allowable costs require prior approval. Levels of required approval, such as specific prior
written approval (SPWA) from TDA and additional USDA Food and Nutrition Service (FNS)
approval, are described in the FNS Instruction 796-2, Financial Management — CACFP, as well
as the Budget Details and its instructions.

Costs that require specific prior written approval from TDA or the FNS Regional Office must be
submitted in writing prior to the CE incurring the cost or including the cost in its budget. To
request specific prior written approval or FNS Regional Office approval, submit the request,
with all supporting documentation to justify the cost, to TDA using one of the following
methods:

e TX-UNPS SPWA Request Module; or
e Email to: CACFP.Bops@TexasAgriculture.gov; or

e Regular or certified mail, Attn: CACFP Applications, to:

1700 North Congress Avenue
Austin, Texas 78701

e Overnight delivery, Attn: CACFP Applications, to:
P.O. Box 12847
Austin, Texas 78711

Regardless of the method of submission, ensure the name and CE ID is included.

NOTE: If the specific prior written approval is for a contractual service/item, then an SPWA is
not required every year that the contract is in place. During annual budget submittal, the CE will
be able to note within the system that the current item has already been approved. If, however,
the SPWA is for a monthly service contract that must be renewed annually, the CE will need to
submit an SPWA for that service each year.

7420 Unallowable Costs
Unallowable costs may be expressly unallowable, directly associated with expressly unallowable
costs, or may be unallowable through the actions or inactions of the CE or sponsored center.

e Expressly unallowable costs are those that are prohibited by FNS Instruction 796-2,
applicable laws, or regulations.
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¢ Directly associated unallowable costs are the costs that result from the CE incurring
expressly unallowable costs, such as the cost of supplies used by a CE engaging in
prohibited lobbying activities.

¢ Costs made unallowable by the action or inaction of the CE include costs that might
otherwise be allowable, such as approved labor costs for which the CE failed to maintain
the required documentation to support the costs.

When unallowable costs are discovered at the CE level, TDA will issue fiscal action requiring the
CE to pay back their non-profit food service account the unallowable amount with non-federal
funds. If TDA issues a fiscal action against an organization for unallowable costs and the
organization lacks a reliable source of non-Program funds to repay the debt, the organization
will be placed in the Serious Deficiency (SD) process. Repaying the debt in full within 9o days
and establishing a steady source of non-Program revenue will be required elements of
acceptable corrective action. Refer to Section 10000, Serious Deficiency, for more information
on the SD process.

Sponsors of centers are responsible for any unallowable expenses incurred by sponsored sites.
Sponsors may require a site to repay its non-profit food service account for the amount of
unallowable expenses or repay the sponsor, who will then return the money to TDA. If the
sponsor is unable to recoup the funds from the site, it must assume the site’s debt and repay
TDA for the amount of unallowable expenses identified.

CEs that fail to renew the Program or attempt to terminate prior to replenishing their food
service accounts for any unallowable expenses will be placed in the serious deficiency process,
and any outstanding money owed must be paid back to TDA before the organization will be
eligible to apply to operate the Program again.

7430 Budgeting

For budgeting purposes, the cost of an expense may be estimated; however, the nonprofit food
service accounting system and the CE’s supporting documentation must show only actual costs.
In addition, costs must be necessary and reasonable to the operation of the nonprofit food
service.

Budgeted costs are separated by operating expenses and administrative expenses as described
above. TDA must approve a CE’s administrative and operating costs, including labor costs, for
the CE to use CACFP reimbursements and income for those costs. Note that the administrative
budget submitted by a sponsoring organization of centers must demonstrate that the
administrative costs to be charged to the Program do not exceed 15 percent of the meal
reimbursements estimated for the budget year.

Refer to Section 2000, Eligibility and Application Requirements, for specific instructions and
guidance related to submitting an annual budget.

11 A reliable source of non-Program funds must, at any time during the Program Year, contain adequate
non-Program funds to continue to pay employees and suppliers during temporary interruptions in
Program payments and/or to pay debts when fiscal claims have been assessed against it.
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The Budget contains the following cost categories:

NOTE: The information below only includes those cost categories from FNS Instruction 796-2,
Financial Management — CACFP that are potentially allowable and not determined expressly
unallowable by USDA. CEs are responsible for using the instruction for any costs not discussed
below to determine if those costs are unallowable.

Labor

This includes operational and administrative labor. See FNS Instruction 796-2, #23 for
all the requirements for labor costs, including allowable and unallowable costs,
documentation requirements, and specific levels of approval. Labor costs include costs
for employees. Labor costs for independent contractors would be entered in either
purchased services or contracting organization costs (see Legal expenses and other
professional services).

To determine whether the cost is for an employee or independent contractor visit the IRS
website at https://www.irs.gov/businesses/small-businesses-self-
employed/independent-contractor-self-employved-or-

employee? ga=1.74484946.1747892112.1462550897

Reminder: Purchased services/professional services (such as an independent
contractor) must be properly procured.

Food

Food costs include the net cost of food used or the net cost of delivered meals, not the
cost of all food purchased.

Facilities and Space
e Health and safety standards

o Costs to meet regulatory Program requirements for inspections of at-risk
afterschool care centers and outside school hours care centers.

UNALLOWABLE: Costs to bring owned or rented spaces into compliance with
other State and local requirements.

e Rearrangement and alteration

o The cost necessary for efficient and effective Program operation but do not result
in capital improvements. See FNS Instruction 796-2, #17 (3).

o This cost requires specific prior written approval.

e Rental costs

o The cost of space used for Program purposes and that does not exceed the rental
costs of comparable space and facilities for privately owned buildings in the same
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locality. Related party transactions are subject to additional cost limitations. See
FNS Instruction 796-2, #36 d(3) for further information.

e Utilities
o See Purchased Services below.
e Other space costs

o The cost of special lease arrangements, costs incurred during periods of non-
occupancy; and a single base such as square footage to allocate maintenance and
operation costs between Program and non-Program activities when these costs
are not included in rent or other space charges. See FNS Instruction 796-2, #17

(d).

o These costs require specific prior written approval.

Supplies and Equipment
e Materials and supplies

o The cost of durable supplies (cell phones, etc.) and expendable materials and
supplies (pens, paper, ink cartridges, ete.) that do not meet the definition of
equipment. NOTE: Computers under $10,000 are considered supplies per
federal regulation.

o The cost of materials and supplies related to wellness efforts, including the
promotion of physical activity and limiting the use of electronic media, may be an
allowable cost if the CE or site has determined the free materials provided by
USDA are not sufficient and if the materials must also include information on
how nutritious meals promote wellness.

* CEs must ensure the costs meet the FNS Instruction requirements and that
the meal service quality is not jeopardized by using Program funds towards
wellness efforts. Materials and supplies used by the CE and
individuals for non-Program use are unallowable.

= See Media Costs below for allowability of publication and reproduction of
wellness materials.

o The cost of supplies, such as seeds, fertilizer, watering cans, rakes, etc., to grow
food that will be used as part of a reimbursable meal and for nutritional
education activities.

o Costs related to the purchase of potable water or water filtration equipment — see
Other Costs for additional guidance.

e Rental costs

o The cost of vehicles and equipment owned by a third party or parties that are
leased by the CE for Program purposes when properly procured and a bona fide
arms-length written rental agreement exists. Related party transactions and
other factors are subject to additional requirements and cost limitations. See FNS
Instruction 796-2, #36 for further information.
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Purchased Services

e The cost of services, excluding professional services, required for Program purposes
and not included in other cost categories, such as maintenance, repair or upkeep of
food service equipment that neither adds to its permanent value or prolongs its
expected useful life but keeps it in an efficient operating condition, provided the cost
was incurred in arms-length transactions.

e The cost of utilities, purchased security and janitorial services, etc. not included in
labor.

e With specific prior written approval, the cost of all services obtained through less-
than-arms-length transactions, maintenance, and service repair contracts on
Program equipment, and all other purchased service costs needed for Program
operations.

UNALLOWABLE: Costs that prolong expected useful life of equipment or facilities,
any share of purchased service costs incurred for non-Program purposes, and less-
than-arms-length transactions that are not fully disclosed.

Financial Costs
e Accounting costs

o The cost of establishing and maintaining accounting and other information
systems required for the management of CACFP.

UNALLOWABLE: Costs incurred to meet or maintain the organization’s
incorporation or nonprofit status are unallowable.

e Bonding costs

o The cost of the performance bond required by TDA for new sponsoring

organizations and the cost of premiums of bonds covering employees who handle
CACFP funds.

UNALLOWABLE: The cost of bonding for general administrative staff, officers, or
individuals not responsible for handling CACFP funds is unallowable.

e Other financial costs

o The cost of bank service fees for Program accounts, including the Program share
of fees for commingled accounts, for check printing, and routine account
servicing charges.

o With specific prior written approval, stop payment charges for site advance and
reimbursement payments and other disbursements; Program account
reconciliation and analysis fees, including the allocated share for commingled
accounts; interest incurred on organizational debt used to acquire or replace
equipment or other property or make allowable improvements. See FNS
Instruction 796-2 #22 for more information and the list of unallowable financial
costs.
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Day Care Home Provider Licensing

Day care home sponsors may use administrative Program funds for licensing-related
expenses of unlicensed or unregistered, low-income providers. CEs may use a maximum
of $300 per provider of expansion, start-up, and/or administrative payments for this
purpose.

NOTE: Sponsors may only use expansion funds for this purpose to assist unlicensed and
unregistered income-eligible providers located in low-income or rural areas.

Sponsors must include licensing or registration-related expenses in their approved
budgets before using administrative Program funds.

NOTE: Sponsors may only use CACFP funds once per provider to assist with licensing
or registration. Funds cannot assist already or previously licensed/registered providers.

At the end of the Program year, sponsors must submit records detailing Program fund
usage for licensing-related expenses. TDA may request a repayment of Program funds

that were not used according to Program requirements upon review (e.g., the CE spent
more than $300 on an individual provider).

Media Costs
e Advertising and public relations costs
o The cost of advertising media to solicit bids for

» The procurement of Program goods and services;

» Recruitment of personnel for the Program;

* Disposal of scrap or surplus materials acquired in the performance of the
Program; and

»  With prior written approval, the advertising and public relations costs for
pamphlets, news releases and other information services to

e Inform individuals, groups or the general public about the CACFP; or
e Increase a CE’s CACFP participation.

The costs of fundraising for the purpose of meeting Program objectives are allowable
with FNS Regional Office approval.

UNALLOWABLE: Advertising and public relations costs to advertise or solicit non-
program-related business.

¢ Communications

o The cost of supplies, equipment and services used for Program operations, such
as cellular phone, data plans, mobile hotspots, air cards, and internet charges.

o Costs in this category require specific prior written approval.
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UNALLOWABLE: Supplies, equipment, and services in this category that are
transferred to or owned by officers, trustees, directors, consultants, or employees, and
supplies and services used for non-Program purposes regardless of ownership.

e Publication, printing, and reproduction

o The cost for in-house and outside publication and printing not included in other
cost categories, such as publication, printing, and reproduction of materials
related solely to the Program or the allocable share of direct costs when both
Program and non-Program purposes are benefited.

o The cost of publication, printing, and reproduction of materials related to
wellness efforts, if the materials were provided by USDA or were
purchased/produced in accordance with Supplies and Materials above.

UNALLOWABLE: Publication, printing, and reproduction costs included in other cost
categories and costs for non-Program related purposes.

Contracting Organization Costs

e Administrative appeal costs

o The cost for appeals pursuant to the CACFP regulations and that include in-house
or properly procured private counsel; professional services such as an accountant
or consultant, administrative or clerical services; and costs of directly related
services provided by the CE’s employees, officers, and trustees not otherwise
claimed as labor. Costs for civil, legal, or other proceedings are unallowable,
including the costs of pursuing a judicial review of a decision rendered by a
hearing official in a CACFP hearing.

e Legal expenses and other professional services

o The sponsoring organization’s cost to pursue administrative or judicial recovery
of funds due from sponsored sites when the costs are reasonable in relation to (a)
the amount of funds due; and (b) the amount of the funds that can reasonably be
expected to be recovered.

o The CE’s cost for services performed by individuals who are not officers,
employees, or members of the CE when (a) the services are required in the
administration of the Program; (b) the costs are reasonable in relation to the
services provided; (c) the services have been properly procured; (d) the terms of
the contractual arrangement are adequate for the services required; and (e) the
costs are not contingent upon recovery of Program funds.

UNALLOWABLE: The costs to maintain legal staff to discharge general
responsibilities, and the costs incurred in connection with organization and
reorganization.

o The cost of water testing services - see “other costs” for additional guidance.
o These costs require specific prior written approval.

e Meetings and conferences
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o The cost for travel and registration fees to attend CACFP Federal, State, local,
national, or regional conferences. Travel and registration fees to attend meetings
or conferences for which CACFP is only a portion of a larger child and adult care-
related agenda require specific prior written approval.

e Membership, subscriptions, and professional organization activities

o The cost for membership in civic, business, technical, and professional

organizations, and subscriptions to professional and technical periodicals related
to the Program.

»  With specific prior written approval of Food and Nutrition Service Regional
Office (FNSRO), the cost of public or nonprofit organization memberships in
civic or community organizations.

»  With specific prior written approval, membership in discount warehouse
buying clubs when the membership will be used strictly for the CE and will
save the Program money.

UNALLOWABLE: Costs of individual memberships in professional organizations, for-
profit organizations memberships in civic or community organizations, all other costs of
membership in allowable organizations and individual or personal subscriptions.

e Participant training and other participant support costs

o The cost of training, including materials and supplies, meals, lodging, travel,
speaker fees, child care services, and substitute employees to cover Program
duties for employees required to attend training. These costs can be operating or
administrative; reference FNS Instruction 796-2 #30 for specifics.

| UNALLOWABLE: Motivational speakers, social events, entertainment, flowers, etc.

e Travel

o Reference FNS Instruction 796-2, #39 for the various allowable forms of
Program-related travel costs as well as travel costs that are unallowable.

Unaffiliated Facility or Day Care Home Costs (Sponsors Only)

This includes the total anticipated annual CACFP reimbursement that will be earned by
unaffiliated sites or day care homes.

Other Costs

This includes any other costs associated with the nonprofit food service, including
indirect costs.

e Contribution and donation costs

o The cost required to make goods or services donated to the institution usable for
the Program.

o These costs require specific prior written approval.
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UNALLOWABLE: Cash and the value of noncash contributions and donations made
by the CE to others.

¢ Criminal and civil proceedings, claims, and appeals

o This does not include administrative appeal costs as detailed above. See FNS
Instruction 796-2, #11 for specifics related to these costs.

o These costs require FNSRO approval.
e Employee morale, health, and welfare costs and credits

o These costs may be allowable when not included in labor costs as part of the
organization’s written compensation policy. See FNS Instruction 796-2, # 14 for
specifics related to these costs.

o These costs require specific prior written approval.
e Insurance
o The cost of:

(1) insurance required by TDA (currently TDA does not have any insurance
requirements),

(2) with specific prior written approval:

(a) cost of other insurance maintained by the CE in connection with the
general activities of the Program;

(b) cost of insurance or contributions to any self-insurance reserve
covering the risk, loss, or damage to Federal Government property to the
extent that the CE is liable for such loss or damage;

(c) cost of insuring the lives of Directors and officers provided that

(i) the insurance policy actually provides liability coverage related
to the CACFP; and

(ii) if the insurance policy also provides coverage for non-CACFP
liability, the CACFP share of the cost is properly allocated;

(d) contributions to a reserve for self-insurance to the extent that the
reserve meets State insurance requirements and the type of coverage,
extent of coverage and the rates and premiums would have been allowed
had insurance been purchased from a commercial provider to cover the
risks.

UNALLOWABLE: Insurance costs for non-Program activities and the cost of actual
losses that could have been covered by permissible insurance through the purchase of
insurance or an approved self-insurance plan.

e Lobbying and Advocacy Costs

o The cost of:
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(1) responding to a documented request made by a member of Congress or the
State legislature, a legislative body or subdivision or a cognizant staff member
thereof for a technical or factual presentation of information on a topic directly
related to the performance of the Program;

(2) travel lodging and meal costs for individuals offering testimony at a regularly
scheduled congressional hearing pursuant to a written request for such
presentation made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing;

(3) lobbying to influence State legislation that would directly reduce the CE’s
Program costs or avoid a material impairment of the CE’s authority or ability to
fulfill Program requirements; and

(4) legislative liaison activities when the activities are not carried on or in support
of, or in preparation for prohibited lobbying activities.

o See FNS Instruction 796-2, #25 for the list of unallowable costs as well as
disclosure requirements.

e Management Studies

o The cost of studies directly related to the Program that are performed by entities
other than the CE itself.

o These costs require specific prior written approval.

UNALLOWABLE: Costs for studies conducted by the organization’s officers,
employees, or family member, thereof, and the cost of studies for non-Program
purposes.

e Proposal costs

o The cost of preparing proposal submissions for FNS Child Nutrition Program
grants or projects.

o These costs require specific prior written approval.

UNALLOWABLE: The cost of preparing applications in other FNS Programs or
preparing all other grant applications and proposals.

e Records retention

o The cost for supplies, storage, and maintenance of records necessary for Program
administration.

e Taxes

o The cost of taxes or payments in lieu of taxes that the CE is legally required to pay
as a result of operating the Program.

UNALLOWABLE: Refer to FNS Instruction 796-2, #37 for the list of unallowable
taxes.

e Water
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o The purchase of potable water, water testing, or equipment to filter water may be
allowable costs to ensure potable water is available to Program participants. A
requesting CE must submit documentation to demonstrate that a) it has
sufficient funds, b) it is lacking in capital improvement funding, and c) the
expense is necessary to carry out the mission of the Program.

7440 Depreciation and Direct Expensing
7441 Depreciation

Depreciation is the allocation of the cost of acquiring or materially improving a capital asset to
all accounting periods (fiscal years) whose Program operations benefit from the CE’s use of the
asset. Capital assets include tangible property such as buildings, furniture, motor vehicles, and
other equipment; and certain intangible property such as computer software. Land is a capital

asset but can never be depreciated.

Depreciation is based on the asset’s acquisition cost, expected useful life, the costs of
improvements or alterations that materially increase the value or prolong its useful life, and the
asset’s depreciable cost.

Whether privately or publicly owned, buildings can be depreciated using 30-year straight-line or
the depreciation method used and accepted for federal income tax reporting purposes. In
addition, the acquisition cost upon which depreciation is based must exclude the value of land.
Any other depreciation method requires specific prior written approval from TDA.

The organization may use either 15-year straight-line depreciation (five years for Automated
Data Processing (ADP) equipment and vehicles) or the depreciation method used and accepted
for federal income tax reporting purposes. Any other depreciation methods require specific prior
written approval.

All depreciation charged to the program must be documented through depreciation records
indicating the amount of depreciation taken each period and, when appropriate, prorated
between program and non-program use.

7442 Direct Expensing

Direct expensing means charging a capital expenditure as a direct cost to the CE’s nonprofit food
service account at the time the items are purchased or improvements are made. Direct
expensing requires specific prior written approval. See FNS Instruction 796-2, #13 & 16 for
specifics related to these costs, including documentation requirements and unallowable costs.

7500 Documentation Requirements

TDA is able to observe a CE’s daily operation of the CACFP only in the course of administrative
reviews and audits. Therefore, TDA must rely on the records a CE keeps to determine
compliance with CACFP standards, the amount of reimbursement to which the CE is entitled,
and the CE’s compliance with maintaining a non-profit food service account. If a CE’s records do
not support its eligibility or the eligibility of its sites or claims for reimbursement, the CE will be
required to repay any amounts paid improperly.
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Documentation requirements when including costs in the budget vary depending on the cost
category. CEs and sites must reference FNS Instruction 796-2 for specific documentation
requirements when requesting budget approval.

Examples of required documentation include:

Food cost records:

Procurement documents, including bids and contracts;
Purchase orders;

Delivery receipts;

Receipts;

o Handwritten receipts, such as those from Farmers’ Markets, are acceptable as
long as they include the date of purchase, name of vendor/farmer, item cost,
amount, and total cost

Invoices;

Canceled checks;

Itemized cash receipts;

Purchase records;

Credits, returns, and rebates; and

Inventory records.

If a CE or site purchases prepared meals from a vendor, such as a food service management
company, the CE or site must keep delivery slips from each delivery. The CE or site must verify
the count and counter-sign the delivery notice.

Documentation requirements for labor costs include:

An established and maintained written compensation policy for every element of
compensation charged to the nonprofit food service. At a minimum, the written
compensation policy must identify: (a) rates of pay; (b) hours of work, including breaks
and meal periods; and (¢) the organization's policy and payment schedule for regular
compensation, overtime, compensatory time, holiday pay, benefits, awards, severance
pay, and payroll tax withholding. The written compensation policy and approved budget
must be in agreement for labor costs to be allowable.

Time and attendance reports for all labor costs. These reports must identify the total
time actually worked by the employee and not just the time spent on nonprofit food
service activities. At a minimum, these reports must include (a) start time; (b) end time;
and (c) absences.

Time distribution reports if the employee works on more than one Federal award, a
Federal award and non-Federal award, an indirect cost activity and a direct cost activity,
two or more indirect cost activities which are allocated using different allocation bases,
or an unallowable activity and a direct or indirect cost activity. To establish the portion of
costs that may be claimed as labor, a daily log or time distribution method must be used.
Time distribution reports must be:
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Completed by employee and accounts for the total activity for which the
employee is compensated;

Prorated by the amount of time spent on nonprofit food service activities;
Completed for each employee separately;

An after-the-fact determination of the actual activity of each employee; and
In intervals no less than every 15 minutes.

In addition, the report for proprietary and nonprofit organizations must be
compiled at least monthly and coincide with one or more pay periods. For public
organization employees who work only in the nonprofit food service,
certifications completed at least every six months can be substituted for time
distribution reports. Budget estimates and time studies of any kind are not
acceptable documentation.

In all cases, time and attendance and time distribution reports must be completed by the
employee and signed and certified as true and correct by the employee and a responsible
Supervisor.

Payroll records. At a minimum, a record for each employee containing:

o

o

o

Employee name;

Employee identification number;
Rate of pay;

Hours worked,;

Benefits earned;

Any reductions or increases to the employee's base compensation, e.g., overtime
pay, incentive award, etc.;

Gross pay;

Net pay;

Date of payment to employee;

Method of payment, i.e., check, cash, Electronic Funds Transfer (EFT); and

Verification that the employee has been paid, i.e., canceled checks or EFT deposit
verification. For cash payments, an original signature certifying receipt of
payment is required.

Documentation of mileage expenses include records of:
The date of each trip.
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The driver's name.

The mileage.

The origin and destination of each trip.

Parking costs.

The reason for each trip.
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CEs may develop their own travel form containing these elements.

Documentation of donations must include, at a minimum, (1) date of donation; (2) description
of donation (i.e., non-fat milk); (3) amount of donation (i.e., gallon, half-gallon, pints).
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Section 8000
Denials,
Terminations, and
Appeals

Log of Section Updates

This table will reflect updates to the handbook implemented during the current Program Year. All
substantive updates made since the last release will be highlighted in yellow within this section.

sites/providers that they have the opportunity to review the
entire record on which a suspension or proposed termination is
based, and to refute the bases for these actions in writing.

D]a?‘fl()/it() t Content/Purpose Subsection(s)
March Expanded the appeals policies to apply to unaffiliated sites in the | Throughout
2026 Serious Deficiency process.
Removed reference to Provider Applications and replaced it with | 8220
a reference to the Permanent Agreement signed between a
sponsor and a site/provider.

May 2025 | Added suspension as an appealable action for sites/providers. 8321
Added that a sponsor’s appeal procedures must inform 8322
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8oo0o0
Denials, Terminations, and Appeals

8100 Denials

TDA will deny an application and may terminate the Permanent Agreement if it is determined
at any time that an applicant or Contracting Entity (CE):

Submitted false information to TDA, including but not limited to, a determination that
the CE has concealed a conviction for any activity that occurred during the 7 years
preceding their application and that indicates a lack of business integrity. A lack of
business integrity includes, but is not limited to, fraud, antitrust violations,
embezzlement, theft, forgery, bribery, falsification or destruction of records, making
false statements, receiving stolen property, making false claims, obstruction of justice,
or any other activity indicating a lack of business integrity.

Failed to return an advance payment that exceeds the amount earned for serving
approved meals or an unearned reimbursement.

Failed to maintain required records.
Claimed reimbursement for meals that did not meet meal pattern requirements.

Claimed reimbursement from multiple programs for the same meal served to the same
participant or claimed a participant more than once per individual meal in the CACFP
(concurrent participation).

Claimed reimbursement for meals that were not served to participatingchildren or adults.
Has an outstanding or unresolved single audit.

Failed to comply with procurement standards or contract requirements.

Has defrauded the CACFP.

Failed to complete a corrective action, as detailed in a corrective actionplan.

Permitted a member of the organization’s governing body, an agent, a consultant, or an
employee who has been convicted of a fraudulent activity, to engage in any activity
related to the administration of the CACFP.

Has been determined to be seriously deficient in the ability to comply with requirements
in the CACFP and placed on the National Disqualified List (NDL).

Has been determined to be seriously deficient in the ability to comply with requirements
in any other Child Nutrition Program (CNP) and been disqualified or excluded from
participation in that Program.

Sponsors the participation of a site or provider that was terminated for cause or
declared seriously deficient and placed on the National Disqualified List or Texas
Excluded SFSP List.

Failed to submit a complete and correct application within the specified time.
Failed to meet basic eligibility requirements as defined in Section 2000 of this handbook.

Did not disburse payment to sponsored sites or providers according to the CE’s
management plan, and in compliance with requirements.
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e Failed to submit a balanced and reasonable budget.

o Failed to operate the CACFP in conformance with the requirements specified in the
application, including fiscal accountability demonstrated through compliance with
financial management standards contained in FNS Instruction 796-2, Financial
Management — Child and Adult Care Food Program.

e Used a Food Service Management Company (FSMC)/vendor that is in violation of health
codes.

¢ Failed to properly train or monitor sponsored sites.
e Failed to perform financial and administrative responsibilities.

* Engaged in any other action affecting the CE’s ability to administer the CACFP in
accordance with requirements as stated in this handbook and the Permanent
Agreement.

If an organization’s application is denied, TDA will notify the organization, in writing, of the
specific reason for denial. The organization has the right to appeal the denial of its application.
See Item 8311 for other actions subject to appeal.

NOTE: If an organization’s application is denied, it may reapply at any time.

8200 Terminations
8210 Contracting Entity Termination

The Permanent Agreement may be terminated in whole or in part. A termination "in part"
applies to situations where a CE participates in more than one CNP and withdraws from or is
determined to be ineligible for at least one but not all of the programs.

If a CE is determined to be ineligible to participate in a CNP as a result of serious deficiency in
the ability to comply with requirements, its Permanent Agreement must be terminated "in
whole." Meaning participation in all CNPs would be terminated, if applicable.

TDA must terminate a CE’s Permanent Agreement if the CE:

¢ Ceases to be eligible for the CACFP (i.e. loses tax exempt status);

¢ Isdisqualified from the CACFP in another State or by USDA Food and Nutrition Service
(FNS);

e Isdisqualified from the CACFP by TDA;

e Isdisqualified or excluded from participation in another CNP by TDA, another State,
or USDA FNS; or

e Any other action affecting the CE’s ability to administer the CACFP in accordance with
the Program Agreement.

Texas Department of Agriculture — March 2026 Denials, Terminations, and Appeals — 5
Child and Adult Care Food Program Handbook



8211 Failure to Renew

Although CEs enter into a Permanent Agreement with TDA to operate the CACFP, they must
still submit specific information annually to renew participation. If a CE notifies TDA in writing
that it does not intend to renew its participation in the CACFP, its Permanent Agreement will be
amended (if the CE participates in more than one component of the CACFP or another CNP) or
terminated by mutual consent, as appropriate.

However, a CE will be placed in the serious deficiency process if it begins the renewal process
and fails to:

e Submit all required documentation or information;
e Correct submitted information or submit additional information as requested by TDA; or

e Notify TDA that its failure to complete the renewal process is because it has decided
to withdraw from the CACFP and/or terminate its Permanent Agreement.

8212 Termination by Mutual Consent

TDA and a CE may mutually consent to terminate the Permanent Agreement at any time.

Termination by mutual consent generally occurs as a result of the CE’s decision to withdraw
from the CACFP and can occur at any time during the program year, including at the time of
renewal. TDA will not agree to termination by mutual consent if there are any operational
issues discovered as part of a risk assessment or closeout review.

NOTE: Termination by mutual consent is not an adverse action. Therefore, a CE cannot appeal
this termination.

8220 Site/Provider Termination

Sites/Providers who have been terminated for cause, disqualified from participation in the CACFP,
or excluded from participation in the Summer Food Service Program are ineligible to participate in
the CACFP. USDA maintains the National Disqualified List, and TDA maintains the Texas
Excluded Summer Food Service Program List (TEXSL).

The Permanent Agreement between a sponsor and a site/provider defines the relationship
between the sponsor and the site/provider. If one of a CE’s sites/providers is seriously deficient in
his or her ability to comply with CACFP requirements, the CE is responsible for placing the
site/provider in the Serious Deficiency Process.

NOTE: Refer to Section 10000 for procedures related to the Serious Deficiency Process.

8300 Appeals

A CE may only request an appeal of certain adverse actions. An adverse action is an action that
denies or reduces CACFP benefits to the CE. The lists below detail which actions can and cannot
be appealed.
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8310 Contracting Entity Appeals

8311 Actions Subject to Appeal

A CE has the right to appeal:

Denial of a new or renewal application.
Denial of a sponsored site or provider’s application.
Proposed termination and proposed disqualification.

Suspension of participation (due to imminent threat to health or safety or submission
of false or fraudulent claims).

Denial of start-up or expansion funds
Denial of advances.

Recovery of advances (demand from TDA for repayment of advances not covered by
claims submitted or due to non-claiming for the month(s) of the advance(s)).

Denial of all or part of a claim, except the denial due to late submission.

TDA'’s denial to submit the CE’s request for a good cause exception to the United
States Department of Agriculture (USDA) for consideration of payment.

Overpayment demand.

Other actions taken by TDA, which affect the CE’s participation or claim for
reimbursement.

A CE may not appeal:

USDA denial of a claim.

Determination of serious deficiency.
Determination that corrective action is inadequate.
Disqualification and placement on the NDL.

Termination of a participating organization’s Permanent Agreement as a result of
the Serious Deficiency Process, including termination based on the disqualification
of that organization by another State agency or USDA.

Denial of removal from the NDL.

TDA'’s refusal to consider the application of an organization when the organization or one
of its principals is on the NDL.

TDA'’s refusal to consider the application submitted on behalf of a sponsored site or
provider when the site or provider or one of its principals is on the NDL.

Termination by mutual consent.
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8312 Appeal Process

Requests for an appeal must be received by TDA within 15 days of receipt of notification of an
adverse action. The appeal must:

e Be in writing;
e State the basis for the appeal of the adverse action;

e Include a legible copy of the adverse action letter.

If there is a request for an in-person hearing, the request must be submitted at the time the
written appeal is filed. If a written hearing request is not included in the appeal, the CE waives
the right to a hearing and the appeal will be decided upon review of the documents in the
record, unless the Administrative Review Official (ARO) determines that the failure to make a
timely request was due to circumstances beyond the control of the appellant.

TDA has the discretion to refer a request for a hearing to the State Office of Administrative
Hearings (SOAH) for resolution. Should the CE wish to have a hearing held by the State Office of
Administrative Hearings (SOAH), the CE must make that request at the time of the written
appeal.

The appeal must be mailed or faxed to:

FOOD AND NUTRITION APPEALS
TEXAS DEPARTMENT OF AGRICULTURE
LEGAL DIVISION

ATTN: DOCKET CLERK

PO BOX 12847

AUSTIN, TEXAS 78711

FAX (800) 909-8530

The appeal may behand-delivered or submitted via overnight/special delivery service to the
following street address:

TEXAS DEPARTMENT OF AGRICULTURE
LEGAL DIVISION

1700 NORTH CONGRESS, 11™MFLOOR
AUSTIN, TEXAS 78701

The rules regarding the appeal procedures for CACFP are found in Title 4 of the Texas
Administrative Code, Part 1, Chapter 26, Subchapter E.

NOTE: Any documentation a CE wants to have considered for the appeal must be submitted
within 30 days of receipt of an adverse action. The CE can submit the document with the request
for an appeal, or separately.

CEs that wish to confirm receipt of their appeal request may contact the Legal Division at (512)
463-4075.

EXCEPTION: CEs that want to appeal an adverse action that was based on the findings of a
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federal audit or review must submit a written request to USDA at:

ADMINISTRATIVE REVIEW DIVISION
USDA — FNS RM. 523

3101 PARK CENTER
ALEXANDRIA, VIRGINIA 22031

The USDA Administrative Review Division must receive the request for an appeal within 15
days after the CE’s receipt of notification of adverse action. CEs must include a copy of the
adverse action notification received from USDA, or from TDA, acting on behalf of or as
directed by USDA, as applicable.

8320 Site/Provider Appeals
8321 Actions Subject to Appeal

Sites/Providers have the right to appeal any actions taken that adversely affect their
participation in the CACFP or claims for reimbursement, including;:

e Full or partial denial of a site/provider’s claim for meals.

e Denial of a day care home provider resident child’s eligibility to participate in the
CACFP.

* Denial of Day Care Home Tier I reimbursement status.

e Proposed termination and disqualification, including suspension if applicable, as part
of the Serious Deficiency Process.

e Termination of a site/provider’s participation (does not apply to termination by
mutual consent or as a result of the serious deficiency process).

8322 Appeal Process

A CE must establish one uniform appeal procedure for all sites/providers under its
sponsorship, and supply the procedures to a site/provider when it:

e Signs an agreement with the site/provider, and yearly after that.

e Takes an action that adversely affects the site/provider’s participation in the CACFP or
claims for reimbursement.

e Any other time, upon request.

NOTE: An adverse action is any action that denies or reduces program benefits to the
site/provider.
The CE’s appeal procedures must:

e Provide the name and address of the independent and impartial appeals official to
whom the site/provider must send a written request for an appeal.

e Inform the site/provider that a request for an appeal must be received by the appeals
official within 15 days of receipt of a notification of adverse action.
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e Specify that the site/provider may request a review of the written documentation only
or request an in-person hearing (this may be via telephone).

e State that the appeals official will acknowledge receipt of the site/provider’s request
for an appeal within 10 days of receipt.

e Inform the site/provider that the appeals official will notify the site/provider and CE
of the hearing date a minimum of 10 calendar days prior to the hearing if the
site/provider requested an in-person hearing.

e Inform the site/provider that they have the opportunity to review the entire record on
which a suspension or proposed termination is based, and to refute the bases for these
actions in writing.

e Inform the site/provider that written documentation they want considered must be
received by the appeals official within 30 days of receiving the notification of adverse
action.

e Adpvise the site/provider that they may retain legal counsel or representation.

e Inform the site/provider that failure to appear for a scheduled hearing (either in-
person or via telephone) will result in a decision being based solely on written
submission, and the site/provider waives their right to a hearing. (NOTE: The appeals
official may reschedule at their discretion).

¢ Inform the site/provider that the appeals official will rule on the action within 60 days
of receiving the request and will provide the site/provider and CE written notification
of the decision.

e Inform the site/provider that the appeals official’s decision is the final administrative
determination to be afforded to the site/provider.

Each adverse action notification must be sent by United States Postal Service (USPS) certified
mail, return receipt requested*, and a second copy of the notification by regular mail (for
example, standard USPS first-class mail). CEs must advise the site/provider of the above
appeal procedures in each notification that contains an adverse action.

* CEs may submit an alternate procedure for documenting the date that a site/provider is
notified of their right to appeal. Approval must be received from TDA prior to using an
alternate procedure.

The procedure must clearly demonstrate how the CE will:
e Document that the notification was sent.

¢ Confirm that the site/provider received the notification.

Once a site/provider is notified of an adverse action, the CE must allow the site/provider a 30-
day window to review the materials upon which its action was based. If the site/provider
requests a written review or an in-person hearing, the CE must send the site/provider a copy
of the documentation it submits to the appeals official. However, if the site/provider requests
this information prior to requesting a written review or in-person hearing, the CE must give
the site/provider a copy.
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The appeals official must allow the CE and the site/provider or the site/provider’s designated
representative to attend the hearing to provide testimony, rebut the testimony of others, and
answer questions posed by the appeals official.

When ruling on an appeal, the appeals official must:

e Determine whether the actions taken by the CE followed Federal and state
requirements;

e Consider the testimony provided by the CE’s representative and that of the
site/provider or the site/provider’s designated representative (if in-person/telephone
hearing); and

¢ Consider the written documentation received by the CE and site/provider.

The appeals official may not:

e Interpret the intent or expand the meaning of the Federal regulations and state rules
and policies;

e Validate the serious deficiency determination (if the site/provider has been
determined seriously deficient);

e Verify whether corrective actions submitted by the site/provider fully and
permanently corrects the non-compliances; or

o Establish a settlement of demands for overpayments.

CEs should provide the appeals official copies of all handbooks, materials, and guidance
provided by TDA, and offer training to the appeals official, or invite the appeals official to
training provided to staff and/or sites/providers to assist in familiarizing the appeals official
with the CACFP requirements.

Within 60 days of receiving a site/provider’s request for appeal, the appeals official must rule
on the appeal and notify the CE and the site/provider of the final ruling.

The CE’s actions remain effective throughout the appeal process. However, the site/provider
can continue to participate while appealing a termination, unless the termination was based
on an imminent threat to the health or safety of a child or children in care, or the public
health or safety. If a site/provider continues to participate while appealing a termination and
the CEs action is upheld, the site/provider will not be reimbursed for any meals that they
serve during the appeal process.

If the CE’s action is reversed, it must submit an adjusted claim to TDA within 15 calendar days
of notification of the reversal. The site/provider must be reimbursed within five working days
of the CE receiving payment.

If the CE’s action is overturned and an adjusted claim is not required, the CE must pay the
site/provider any reimbursement to which he/she is entitled within five calendar days of the
notification of reversal.

If the CE’s action is upheld, the effective date of termination is the date in the CE’s original
notification.
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9000
Terms, Definitions, and Acronyms

9100 Terms and Definitions

Accountability — Performance standard indicating that a new or renewing contracting
organization maintains internal controls to ensure the proper spending of Program funds on
compliant meals and snacks, meal service quality, and Program compliance. Organizations must
demonstrate Program Accountability in their applications/management plans before approval
of CACFP participation.

Administrative Capability — Performance standard indicating that a new or renewing
contracting organization has documented staffing and expertise to meet the Program’s
requirements. Organizations must demonstrate Administrative Capability in their
applications/management plans before approval of CACFP participation.

Administrative Expenses — An orgniazation’s allowable expenses for planning, organizing,
and managing a food service under the Program.

Administrative Reimbursement — Payments made by TDA to day care home sponsors for
expenses incurred in the Program's administration.

Administrative Review Official (ARQ) — The independent and impartial official who
conducts a fair hearing or an appeal.

Adult - For the purposes of the collection of the last four digits of social security numbers as a
condition of eligibility for free or reduced-price meals, any individual 21 years of age or older.

Adult Day Care Center — Any public or private nonprofit organization, or for-profit center
that:

a) Islicensed by the state to provide care services to adults with disabilities or adults 60
years of age or older in a group setting outside their homes on a less than 24-hour basis;
and

b) Provides these services directly or through arrangements with other organizations while
maintaining management responsibility for all services. These centers must offer a
structured, comprehensive program with health, social, and support services tailored to
each participant’s individual care plans.

Adult Participant — A person enrolled in an adult day care center who is functionally
impaired or is 60 years of age or older.

Advance Payments — Financial assistance made available by TDA to an organization for its
Program costs before the month in which such costs will be incurred. The advance is based on
TDA or organization estimates of future reimbursements and must be repaid.

Affiliated Site — A site that is administered completely by the same legal entity as the
sponsoring organization. Sites operating at a legally unaffiliated location, but where the sponsor
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has complete operational and financial control of all Program aspects (e.g., affiliated staff, food
procurement), may be considered affiliated.

Agreement — An understanding between two or more parties duly executed and legally
binding. CEs must submit a complete application with all required documentation and, after
TDA’s approval, sign a Permanent Agreement with TDA before beginning Program operations.

Alternate Form — A form developed by an entity other than TDA that is used instead of a TDA
form and documents all required information.

Annually — Once during each Program Year.
Appeal — The fair hearing provided upon request to:

a) A contracting organization that has been given notice by the TDA of any action or proposed
action that will affect the contracting entity’s participation or reimbursement under the
Program; and

b) A principal or individual responsible for a contracting organization’s serious deficiency after
the responsible principal or responsible individual has been given a notice of intent to
disqualify them from the Program.

At-risk Afterschool Care Center (or At-risk site) — An eligible organization that
participates in the CACFP as a contracting organization or sponsored site and provides
structured, after-school child care and organized enrichment activities in addition to CACP
meals.

CACFP - The Child and Adult Care Food Program.

Center (or Site) — A child care center, At-risk afterschool care center, outside-school-hours
care center, adult day care center, or emergency shelter. Centers/site may independently
contract with TDA or operate under a sponsoring organization contracting with TDA.

Child Care Center — Any public or private nonprofit center, or any eligible for-profit center
that is licensed or approved to provide nonresidential child care services to enrolled children,
primarily of preschool age. This includes day care centers, settlement houses, neighborhood
centers, Head Start centers, and organizations providing day care services for children with
disabilities. Child care centers may participate in the Program as independent centers or as
sponsored sites.

Children - Includes:

a) Persons age 12 and under;

b) Persons age 15 and under who are children of migrant workers;

¢) Persons with disabilities, as defined in this section;

d) For emergency shelters, persons age 18 and under; and

e) For at-risk afterschool care centers, persons age 18 and under at the start of the school year.

Claiming Percentage — The ratio of the number of enrolled participants in each eligibility
category (free, reduced-price, or paid) to the total of enrolled participants in the center or site.
TDA reimburses centers/sites based on claiming percentages.
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Contract — A binding agreement where there is an “exchange of legal consideration” (i.e.,
legally enforceable).

Contracting Entity (CEs) — A sponsoring organization or independent center that enters into
an agreement with TDA to assume final administrative and financial responsibility for Program
operations. This includes School Food Authorities (SFAs), non-profit organizations, Head Start
programs, and governmental entities. CEs may also include for-profit independent centers
meeting for-profit eligibility requirements and for-profit organizations sponsoring affiliated
sites.

Day Care Home Provider (Provider) — A private home, licensed or registered by the Texas
Department of Family and Protective Services or by an alternate licensing authority, that
operates an organized nonresidential child care program for enrolled children. Day care home
providers must operate under the sponsorship of a contracting entity.

Days — Calendar days, unless otherwise specified.

Disabled Participant — Any participant who has a physical or mental impairment that
substantially limits one or more major life activities, has a record of such impairment, or is
regarded as having such impairment. The CACFP, when viewed in its entirety, must be
accessible to and usable by disabled participants, including persons with impaired vision or
hearing

Disqualified — The status of an organization, a responsible principal, or a responsible
individual that was declared seriously deficient and placed on the National Disqualified List.

Durable (Nonexpendable) Materials and Supplies — All equipment valued under
$10,000 with a useful life of more than one year. Costs for durable materials and supplies, not
meeting the definition of equipment, used for Program purposes are allowable. Computers
under $10,000 are considered durable supplies per federal regulation.

Edit Check — A monthly claims validation process that sponsors must complete before
submitting claims to TDA. Sponsors compare submitted data to other available information to
identify potential errors or inconsistencies. When edit checks reveal issues with sites'/providers'
meal data, sponsors must investigate and resolve any problems before submitting their claims.

Egregious — A consistent flagrant or glaring violation of CACFP requirements

Eligible Area (Low-income Area) — An attendance zone served by an elementary, middle,
or high school where at least 50 percent of enrolled children are certified eligible for free or
reduced-price school meals.

Emergency Shelter — A public or private nonprofit organization or its site whose primary
purpose is to provide temporary shelter to homeless families with children. In most cases, an
eligible shelter is one that combines overnight facilities with day programs, such as congregate
meal services, for homeless children and their parents or guardians.

Enrolled Child - A child whose parent or guardian has submitted a signed document that
indicates that the child is enrolled for child care.
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Enrolled Adult Participant — An “Adult Participant” (excluding institutionalized
individuals) for whom a signed document has been submitted indicating that the adult is
enrolled for day care.

Expansion Funds — Financial assistance TDA makes available to sponsors of day care homes
who have already used start-up funds or are ineligible for start-up funds (because they already
sponsor more than 50 providers) to help them recruit new providers in low-income or rural
areas.

Expendable Materials and Supplies — All materials and supplies, except nonexpendable
equipment, with a useful life of less than one year. Costs for expendable materials and supplies
are allowable only when items are purchased and completely used within 9o days (3 months) of
purchase, or, for items providing more than three months of usability, if they are first used
within one month of purchase.

Family — A group of related or unrelated individuals who live together as one economic unit.
Residents of an institution or boarding house are not included.

FDPIR Household — Any individual or group of individuals that is currently certified to
receive assistance as a household under the Food Distribution Program on Indian Reservations.
Households receiving FDPIR assistance are categorically eligible for free meals in the CACFP.

Financial Viability (and Financial Management) — Performance standard indicating that
a new or renewing contracting entity has the financial resources to meet all Program
requirements. This includes financial resources for daily operations, payment for employees and
supplies during temporary interruptions in Program payments, and the ability to pay debts
when fiscal claims have been assessed against it.

Firm Fixed-Price Contract — A contract with a price that is set at the time the contract
begins and remains guaranteed for a specific period. The contract may include an economic cost
adjustment provision tied to a standard index (such as inflation rates). Contracting entities must
use firm fixed-price contracts when procuring through competitive sealed bids.

Fiscal Year — A period of 12 calendar months that constitutes as a contracting organization’s
accounting year.

Food Item — A specific food offered within the meal components comprising the
reimbursable meal. For example, separate Y2 cup servings of broccoli and carrots are two
food items that comprise the vegetable component.

Food Service Management Company — An organization, other than a public or private
nonprofit school, typically a for-profit vendor, with which a contracting organization may
contract to prepare and, unless otherwise provided for, deliver meals (with or without milk) for
use in the CACFP. Independent centers and sponsors of sites/providers contracting with an
FSMC must follow CACFP procurement guidelines. Unaffiliated sites and providers are not
required to follow federal procurement regulations when contracting with an FSMC.

For-profit Center/Site — A site/center that provides nonresidential care to participants and
does not qualify for tax-exempt status under the Internal Revenue Code of 1986.
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Foster Child — An individual who is placed by an authorized placement agency or by judgment,
decree, or other order of any court of competent jurisdiction and is distinct from a “child” of the
household.

Frontloading — Conducting a majority of monitoring reviews early in the Program Year and
recommended by TDA. Frontloading reviews allows sponsors the flexibility to revise the review
averaging plan if necessary.

Functionally Impaired Adult — Chronically impaired disabled persons 18 years of age or
older, including victims of Alzheimer's disease and related disorders with neurological and
organic brain dysfunction, who are physically or mentally impaired to the extent that their
capacity for independence and their ability to carry out activities of daily living is markedly
limited. Activities of daily living include, but are not limited to, adaptive activities such as
cleaning, shopping, cooking, taking public transportation, maintaining a residence, caring
appropriately for one's grooming or hygiene, using telephones and directories, or using a post
office. Marked limitations refer to the severity of impairment, and not the number of limited
activities, and occur when the degree of limitation is such as to seriously interfere with the
ability to function independently.

Governing Body — The elected or appointed members of an organization who jointly oversee
the organization's activities, sometimes referred to as the Board of Directors or Executive Board.
For for-profit organizations not required to have a Board of Directors, the governing body may
consist of the owner(s) of the organization. CEs must submit documentation demonstrating that
their independent governing board acknowledges the responsibilities and liabilities related to
Program participation

Group Living Arrangement — Private residences housing one or more individuals who are
primarily responsible for their own care while maintaining community presence, though they
may receive on-site monitoring. These communities may or may not receive federal, state, or
local subsidies.

Head Start Participant — A child currently receiving assistance under a federally-funded
Head Start Program who is categorically eligible for free meals in the CACFP by virtue of
meeting Head Start's low-income criteria.

Household - See “Family.”

Household Contact — A contact made by a sponsoring organization or TDA to an adult
member of a household with a participant in a child care center or day care home, in order to
verify the attendance and enrollment of the child and the specific meal service(s) which the child
routinely receives while in care.

Income Standards — The family size and income standards prescribed annually by USDA for
determining eligibility for free and reduced-price meals according to the National School Lunch
Act.

Independent Center — A child care center, emergency shelter, at-risk afterschool care center,
outside-school-hours care center, or adult day care center that enters into an agreement with
TDA to assume final administrative and financial responsibility for Program operations.
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Independent Governing Board of Directors — In the case of a nonprofit organization; or
in the case of a for-profit organization required to have a board of directors, a governing board
which meets regularly and has the authority to hire and fire the Organization’s executive
director.

Infant cereal — A dry cereal formulated for and generally recognized as a cereal for infants.
Iron-fortified infant cereal containing no more than 6 grams of added sugars per dry ounce and
meeting all other CACFP requirements is the only grain that may count towards a reimbursable
breakfast, lunch, or supper in the infant meal pattern.

Infant formula — Any iron-fortified formula intended for dietary use solely as a food for
normal healthy infants, not including formulas specifically formulated for infants with inborn
errors of metabolism or digestive or absorptive problems. Infant formula, as served, must be in a
liquid state at the recommended dilution. Sites/providers must offer at least one type of iron-
fortified infant formula and may claim reimbursement for iron-fortified formulas that meet the
definition of infant formula and are not considered FDA exempt.

Internal Controls — The policies, procedures, and organizational structure of a contracting
organization designed to reasonably assure that:

a) The Program achieves its intended result;

b) Program resources are used in a manner that protects against fraud, abuse, and
mismanagement, and in accordance with law, regulations, and guidance; and

¢) Timely and reliable Program information is obtained, maintained, reported, and used for
decision-making.

Key Activities — Essential CACFP activities, as defined by TDA and this handbook, performed
to meet the requirements of the Program. All contracting organizations, including independent
centers, must provide training for new and existing contracting entity and site/provider staff,
including contractors (e.g., vendors), before they begin performing any CACFP key activities.

Lactose Intolerance — The inability to digest or absorb lactose, a type of sugar found in milk
and dairy products. Sites/providers must make meal modifications for participants with
disabilities that restrict their diet, including lactose intolerance and food allergies. TDA will
reimburse modified meals that do not meet standard meal pattern requirements if
sites/providers obtain a medical statement meeting the requirements of this handbook.

Licensed Healthcare Professional — An individual who is authorized to write medical
prescriptions under State law. In Texas, this includes licensed physicians (MD or DO) and
Advanced Practice Registered Nurses (APRNs) or Physician Assistants (PAs) with written
protocols from supervising physicians.

Major Life Activity — Includes, but not limited to, caring for one’s self, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, communicating, working, and major bodily functions
such as functions of the immune system, normal cell growth, digestive, bowel, bladder,
neurological, brain, respiratory, circulatory, cardiovascular, endocrine, and reproductive
functions.

Meal Component — One of the food categories that comprises a reimbursable meal.
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CACFP sites/providers must always offer all the meal components that comprise a
reimbursable meal in at least the minimum required amounts. The meal components in
the CACFP are fluid milk, vegetables, fruits, grains, and meats/meat alternates.

Meals — Food that is served to enrolled participants at a center and which meets Program
requirements. However, children participating in at-risk afterschool care centers, emergency
shelters, or outside-school-hours care centers do not have to be enrolled.

Medicaid - Title XIX of the Social Security Act.

Medicaid Recipient — An adult participant who receives assistance under Title XIX of the
Social Security Act, the Grant to States for Medical Assistance Programs - Medicaid.

Milk — Pasteurized fluid types of unflavored or flavored whole milk, low-fat milk, skim milk, or
cultured buttermilk that meet state and local standards. Milk must contain vitamins A and D at
levels specified by the Food and Drug Administration (FDA).

National Disqualified List — The list, maintained by USDA, of organizations, responsible
principals, and responsible individuals disqualified from participation in the Program.

New Center — An approved center that has not begun participation in the Program either
under a sponsoring organization or as an independent center.

New Day Care Home/Provider — A provider that has no previous experience in the CACFP,
has had a break in service, or has transferred from one sponsor to another sponsor.

Non-Pricing Program — An organization, child care center, or adult day care center charging
a general tuition fee that includes participants’ meal costs.

Nonprofit Food Service — All food service operations conducted by the contracting
organization principally for the benefit of enrolled children, and from which all Program
reimbursement funds are used solely for the operations or improvement of such food service.

Nonresidential Site/Provider — A site/provider that does not keep the same participants
for more than 24 hours on a regular basis.

Operating Expenses — Expenses incurred by a site/provider or sponsor of centers to provide
meals to participants under the Program.

Outside-school-hours Care Center — A public or private nonprofit center, or a for-profit
center, that is licensed or approved to provide organized nonresidential child care services to
children during hours outside of school. Outside-school-hours care centers must meet all
eligibility requirements, including having child care as their primary purpose, providing
planned, supervised, and regularly-scheduled activities, and not restricting participation based
on specific skills or interests. Outside-school-hours care centers may participate in the Program
as independent centers or as sponsored sites.

Participants —

a) For child care centers, day care homes, and at-risk afterschool programs, see “Children.”
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b) For adult day cares, see “Adult Participant.”

Participating Center — A center that claims meals for a given month is considered to be
"participating in the Program" for that claim month. This includes sponsored sites.

Personal Property — Property of any kind, except real property. Property may be tangible
(having physical existence such as fax machines, printers or copiers) or intangible (having no
physical existence, such as patents, inventions and copyrights).

Persons with Disabilities - Persons of any age who have one or more disabilities, as
determined by the State, and who are enrolled in an organization or child care facility serving a
majority of persons who are age 18 and under.

Potential Contracting Entity — A sponsoring organization or independent center applying to
participate in the Program for the first time or applying to participate in the Program after a
lapse in participation.

Pricing Program — An organization, child care center, or adult day care center in which a
separate, identifiable charge is made for meals served to participants. Contracting entities and
sites operating pricing programs must identify a process for collecting meal charges without
overtly identifying participants’ eligibilities.

Principal — Any individual who holds a management position within, or is an officer of, an
Organization or a sponsored center, including all members of the Organization’s board of
directors or the sponsored center’s board of directors.

Procurement — An orderly process of acquiring food, meals, equipment and other goods and
services, whether by lease or purchase.

Program — The Child and Adult Care Food Program, authorized by Section 17 of the National
School Lunch Act, as amended.

Program Payments — Financial assistance in the form of start-up payments, expansion
payments, advance payments, or reimbursement paid or payable to contracting entities for
operating costs and administrative costs.

Program Year (PY) — A period of 12 calendar months beginning October 1 of any year and
ending September 30 of the following year.

Provider — See Day Care Home Provider above.

Publicly Funded Program — Any program or grant funded by public funds, including, but
not limited to, federal, state, or local government funds.

Reduced-Price Meal — A meal served under the Program to a participant from a family that
meets the income standards for reduced-price school meals. Any separate charge imposed must
be less than the full price of the meal, but in no case more than 40 cents for a lunch or supper, 30
cents for a breakfast, and 15 cents for a snack.
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Registered Dietitian — A nationally board-certified and state-licensed nutrition professional
who is trained in the knowledge and science related to how food and nutrition influence overall
health and wellness.

Reimbursement — Federal financial assistance paid or payable to contracting organizations
for Program costs within the rates assigned by the USDA. Reimbursement is based primarily on
the number of reimbursable meals claimed by a site/provider. Day care, home sponsors receive
additional Administrative Reimbursement based on the number of providers sponsored.

Renewing Contracting Entity — A sponsoring organization or independent center that is
participating in the Program at the time it submits a renewal application.

Resident Child — A child who is a resident of the provider’s home. A resident child may
include the provider’s own child, a foster child, or an adopted child.

Responsible Principal or Responsible Individual —

a) A principal, whether compensated or uncompensated, who TDA or USDA determines to be
responsible for a contracting entity's serious deficiency;

b) Any other individual employed by, or under contract with, a contracting entity who TDA or
USDA determines to be responsible for the serious deficiency; or

¢) Anuncompensated individual who TDA or USDA determines to be responsible for a
contracting entity’s serious deficiency.

Review Averaging — Conducting the same total number of annual monitoring reviews (three
times the number of sponsored sites) by reviewing some sites twice a year and other sites three
or more times per year. Sponsors conducting review averaging must submit an implementation
description in their management plans.

Review Cycle — The period and the frequency with which sponsored sites must be reviewed.
Secondary Verification — A means of verifying information, either when the first or primary
means (e.g., household contacts) of verifying the information has failed or was inconclusive, the
first means of verification is not applicable, or the situation requires two or more means of
verification. When conducting household contacts, secondary verification may only be used if
three attempts at contacting the household fail and are documented.

Serious Deficiency — The status of a contracting organization or site/provider that has been
determined to be egregiously non-compliant in one or more aspects of its operation of the
Program.

Site — See Center (or Site) above.

Snack - A meal supplement that meets the meal pattern requirements.

Sponsoring Organization (Sponsor) — A public or nonprofit private organization that has
complete administrative responsibility for the Program in:

a) One or more day care homes;
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b) Two or more child care centers, emergency shelters, At-risk afterschool care centers,
outside-school-hours care centers, or adult day care centers. These center/sites may be
legally affiliated with the sponsor or unaffiliated.

Start-up Payments — Financial assistance TDA makes available to day care home sponsors
with fewer than 50 sponsored day care homes to help with recruitment and administrative
expenses associated with Program expansion, including outreach, recruitment, or licensing.

SSI Participant — An adult participant who receives assistance under Title XVI of the Social
Security Act, the Supplemental Security Income (SSI) for the Aged, Blind and Disabled Program.

State Agency — The Texas Department of Agriculture (TDA).

State Agency List — The list, maintained by TDA, of organizations, responsible principals,
responsible individuals, and day care home providers disqualified by TDA from participation in
the Child Nutrition Programs.

State Children's Health Insurance Program (SCHIP) — The State medical assistance
program under Title XXI of the Social Security Act.

Supplemental Nutrition Assistance Program (SNAP) Household — Any individual or
group of individuals who are currently certified to receive assistance as a household under
SNAP.

TANF Recipient — An individual or household receiving assistance under a State-
administered Temporary Assistance to Needy Families program.

Temporarily Defer — To postpone the serious deficiency process until or unless it is
determined that the serious deficiency or serious deficiencies were not fully and permanently
corrected.

Termination for Cause — The termination of a contracting entity’s Permanent Agreement by
TDA due to the contracting organization’s violation of the Agreement. Termination for cause
also includes the termination of a sponsored site’s agreement by the contracting entity due to
the site’s violation of its agreement with the sponsor.

Termination for Convenience (or Mutual Consent) — The termination of a contracting
organization’s Permanent Agreement by either the contracting organziation or TDA due to
considerations unrelated to either party's performance of Program responsibilities under the
Agreement.

Tier I Day Care Home — Providers receiving a higher rate of reimbursement based on the
provider’s area eligibility (based on school or census data), income, or categorical eligibility.
After a sponsoring organization classifies a provider as Tier I, the provider will receive Tier I
reimbursements for all CACFP meals served to enrolled non-resident children, regardless of
individual household incomes.

Tier II Day Care Home — Providers not classified by sponsors as Tier I will be classified as
Tier II. Tier II providers may choose to receive lower Tier II reimbursement rates for meals
served to all enrolled non-resident children, or to have sponsors determine the eligibility of
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individual enrolled children. In this case, individual children determined as eligible by sponsors
may receive Tier I rates.

Title XVI — Title XVI of the Social Security Act that authorizes the Supplemental Security Income
for the Aged, Blind, and Disabled Program - SSI.

Title XIX - Title XIX of the Social Security Act that authorizes the Grants to States for Medical
Assistance Programs - Medicaid.

Title XX — Title XX of the Social Security Act.
Unaffiliated Site — A site administered by an organization legally unaffiliated with a sponsor
but is legally affiliated with the business or organization at the location of service. Unaffiliated

site organizations are responsible for providing/procuring food and enrichment at the site.

Unannounced Review — An on-site review for which no prior notification is given to the
contracting entity or sponsored site.

USDA - The United States Department of Agriculture.

USDA Foods — Foods donated by the United States Department of Agriculture (USDA).

9200 Acronyms

ADA Americans with Disabilities Act

ADC Adult Day Care

ARO Administrative Review Official

CACFP Child and Adult Care Food Program

CAP Corrective Action Plan

CcC Child Care Center

CFR (U.S.) Code of Federal Regulations

CN Child Nutrition

DAHS Day Activity and Health Services

DFPS (Texas) Department of Family and Protective Services
EHSP Early Head Start Program

EIN Employee Identification Number

ESP Even Start Program

FDA Food and Drug Administration

FNS USDA Food and Nutrition Service

FSMC Food Service Management Company

FY Fiscal Year

F&N Food and Nutrition Division of TDA
GAAP Generally Accepted Accounting Principles
HSP Head Start Program
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IFB
IRS
ISD

NDL
NGO
NSLP

PY

RFP

SBP
SFA
SFSP
SMP
SNAP
SSI
SSN

TAC
TANF
TDA

TEA
TX-UNPS

USDA
USPS

WIC

Invitation for Bid
U.S. Internal Revenue Service
Independent School District

National Disqualified List
Non-Governmental Organization
National School Lunch Program

Program Year
Request for Proposals

School Breakfast Program

School Food Authority

Summer Food Service Program

Special Milk Program

Supplemental Nutrition Assistance Program
Supplemental Security Income

Social Security Number

Texas Administrative Code

Temporary Assistance for Needy Families
Texas Department of Agriculture

Texas Education Agency

Texas Unified Nutrition Programs System

United States Department of Agriculture
United States Postal Service

Special Supplemental Nutrition Program for Women, Infants and Children
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Section 10000
Serious Deficiency

Log of Section Updates

This table will reflect updates to the handbook implemented during the current Program Year.
All substantive updates made since the last release will be highlighted in yellow within this

section.

Date of .
Edit Content/Purpose Subsection
March 2026 | Added that failure to be able to repay funds to TDA with non- 10310

Program funds after issuance of a fiscal action is grounds to be
assessed a serious deficiency finding.

May 2025 Added more detail regarding the suspension review process for 10410
CEs that are suspected of false or fraudulent activity.
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10000
Serious Deficiency

The serious deficiency process both ensures compliance with Program requirements while also
allowing organizations, principals, and individuals an opportunity to correct serious deficiencies
and continue participation in the Program. TDA maintains a State Agency List that documents
every Contracting Entity (CE) that is placed in the Serious Deficiency process and will update
the status of each CE throughout the process.

10100 Written Notice during the Serious Deficiency Process

Throughout the serious deficiency process, TDA will send written notice as applicable to inform
Contracting Entities (CEs) of corrective action and serious deficiency status. Examples of notices
may include:

e Notice of Serious Deficiency

¢ Notice of Accepted Corrective Action and Temporary Deferral of Serious Deficiency
e Notice of Proposed Termination and Proposed Disqualification

e Notice of Termination and Disqualification

e Notice of Intent to Suspend

e Notice of Serious Deficiency, Suspension, Proposed Termination, and Proposed
Disqualification for Imminent Threat to Health and Safety

e Notice of Serious Deficiency Temporary Deferral, Following Successful Appeal of
Proposed Termination and Proposed Disqualification

e Notice of Serious Deficiency Temporary Deferral and Suspension Rescission Following
Successful Appeal of Suspension, Proposed Termination, and Proposed Disqualification

Each of the above notices is described in more detail later in this chapter.

All notices will be provided to the organization’s Executive Director, Chairman of the Board, and
all applicable responsible principals/individuals. The Executive Director, responsible for the
organization’s day-to-day operations, and the Chairman of the Board of Directors (or
equivalent), responsible for the organization’s overall operation, may not always be directly
responsible for a specific serious deficiency; however, by virtue of their positions, they have
overall responsibility and accountability for the organization and will therefore be named as
responsible principals. In absence of positions matching those title names, notices are sent to
the highest official within the organization (i.e., owner).

All notices must specify the action being proposed or taken and the basis for the action. TDA
sends all notices to the email addresses contained in the Program application; it is important
that every CE ensures that the email addresses for all responsible principals/individuals noted
above are up to date. It is considered received once the email is sent.

If the notice is undeliverable via email, TDA will send the notice via certified mail to the
addressee’s last known address. It is considered received by the CE, responsible principal, or
responsible individual five days after being sent.
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Refer to Section 9000, Terms and Definitions, for a definition of responsible principal and
responsible individual.

10200 Organizations Applying to Participate in the CACFP
10210 New Organizations

An organization that applies to participate in the CACFP as a new CE must submit a complete
and correct application to be considered for approval.

If it is determined that the organization has committed a serious deficiency in the application,
TDA will take action to deny the application and disqualify the organization and any responsible
principals and individuals who contributed to the serious deficiency.

The following items represent a serious deficiency in a new organization’s application that could
result in the denial of the application and placement of the organization and any responsible
principals and individuals on the National Disqualified List (NDL):

¢ Submission of false information on the application such as concealment of a conviction
within the past seven years that indicates a lack of business integrity. A lack of business
integrity includes but is not limited to:

o Fraud

Antitrust violations

Embezzlement

Theft

Forgery

Bribery

Falsification or destruction of records

Making false statements

Receiving stolen property

Making false claims

Obstruction of justice, or

Any other activity indicating a lack of business integrity as determined by TDA.

O O OO OO OO0 0O 0 O0

e Any other action affecting the organization’s ability to administer the CACFP in accordance
with Program requirements.

Other examples of false information, actions, or documentation that affects the organization’s
ability to administer the Program include but are not limited to:

e Submission of false documentation in an attempt to receive reimbursement one month prior
to participation; and

e Receipt of information, documentation, or statements that establish the organization will
not be able to operate the Program as represented in its application.

TDA will provide written notification to the organization and responsible principals and/or
responsible individuals, that specifies:

« The identified serious deficiency(ies);

« The actions necessary to correct the serious deficiency(ies);
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« The time allotted to correct the serious deficiency(ies);
« That the serious deficiency determination is not subject to appeal;

« That failure to fully and permanently correct the serious deficiency(ies) within the allotted
time will result in denial of the application and the disqualification of the organization and
the responsible principals and responsible individuals;

« That the organization will not be paid for any claims for reimbursement for eligible meals
served or allowable administrative expenses incurred until the organization has an approved
application and fully executed permanent agreement;

« That if the organization withdraws its application after receiving this notice, the application
will still be denied, and the organization, responsible principal and/or responsible individual
will be disqualified and placed on the NDL; and

e That, if TDA does not have the date of birth for any individual named as a “responsible
principal or individual’ in the serious deficiency notice, the submission of that person’s date
of birth is a condition of approvable corrective action.

Corrective Action Accomplished:

If the organization fully and permanently corrects the serious deficiency(ies) within the specified
time frame, TDA will inform the organization and the responsible principals in writing that TDA
has deferred its serious deficiency determination and will update the CE’s status on the State
Agency List. The organization may then submit a new complete application.

NOTE: If the responsible principals or individuals have not corrected their contribution to the
serious deficiency, TDA will continue its actions to disqualify those individuals.

Disqualification:

TDA will proceed with disqualification and placement on the NDL if:

e The organization voluntarily withdraws its application after receiving the Notice of
Serious Deficiency.

o The CE will not receive appeal rights or further opportunity for corrective action
if it voluntarily withdraws its application.

e The organization or responsible principals/individuals fail to fully and permanently
correct the serious deficiency(ies) within the specified time frame.

e The organization or responsible principals/individuals fail to request an appeal within 15
days of receipt of the notice.

e The Administrative Review Official (ARO) upholds TDA’s denial of the application and
proposed actions.

If any of the above occurs, TDA will notify the organization, responsible principals, and
responsible individuals of their disqualification and placement on the NDL
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10220 Renewing Organizations
A CE that wants to continue participation must submit a renewal application each year that
meets all CACFP application requirements.

If it is determined the CE has committed a serious deficiency in the renewal application, TDA
will place the organization, responsible principals, and responsible individuals in the serious
deficiency process.

Each of the following items represent a serious deficiency in a renewal application that could
result in the denial of the application, termination of the Permanent Agreement, and placement
of the organization, responsible principals, and responsible individuals on the NDL

The items include, but are not limited to:

e Submission of false information on the application such as concealment of a conviction
within the past seven years that indicates a lack of business integrity (see section 10210
above for examples).

e Failure to conform with regulatory performance standards:

o Performance Standard 1 — Financial viability and financial management.
o Performance Standard 2 — Administrative capability.
o Performance Standard 3 — Accountability.

¢ Failure to properly train or monitor sponsored sites or day care homes.
e Failure to perform any other required financial and administrative responsibilities.
¢ For day care home sponsors:

o Failure to properly classify homes as tier I or tier II.
o Failure to properly implement or administer the day care home termination and
administration review (appeal) process.

e Any other action affecting the organization’s ability to administer the CACFP in accordance
with program requirements as stated in this handbook and the Permanent Agreement.

TDA will provide written notification to the organization and responsible principals and/or
responsible individuals, that specifies:

e The serious deficiency(ies);

e The actions to be taken to correct the serious deficiency(ies);

e The time allotted to correct the serious deficiency(ies);

e That the serious deficiency determination is not subject to appeal;

e That failure to fully and permanently correct the serious deficiency(ies) within the allotted
time will result in denial of the organization’s application, the proposed termination of the
Permanent Agreement, and the proposed disqualification of the organization and the
responsible principals and responsible individuals;

e That if the organization voluntarily terminates its Permanent Agreement after receiving this
notice, the organization’s Permanent Agreement will be formally terminated and the
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organization, responsible principal and/or responsible individual will be disqualified and
placed on the NDL; and

e That, if TDA does not have the date of birth for any individual named as a “responsible
principal or individual’ in the serious deficiency notice, the submission of that person’s date
of birth is a condition of corrective action for the organization and/or individual.

Corrective Action Accomplished:

If the CE, responsible principals, and responsible individuals fully and permanently correct the
serious deficiency(ies) within the specified time frame, they will receive notification that TDA
has deferred its serious deficiency determination, and TDA will update the CE’s status on the
State Agency List. The CE may then re-submit the renewal application. The CE may continue to
submit valid claims for reimbursement during this process.

NOTE: If any responsible principal or individual has not corrected their contribution to the
serious deficiency, TDA will continue its actions to disqualify those individuals.

Application Denial and Proposed Disqualification/Termination:

If the CE, responsible principals, and/or responsible individuals do not fully and permanently
correct the serious deficiency(ies) within the allotted timeframe, TDA will deny the renewal
application, propose to terminate the Permanent Agreement, and propose to disqualify the CE,
responsible principals, and/or responsible individuals from participation in the CACFP.

TDA will provide written notification to the organization and responsible principals and/or
responsible individuals, that specifies:

e That the organization’s renewal application has been denied and TDA is proposing to
terminate the organization’s Permanent Agreement and disqualify the organization,
responsible principals, and/or responsible individuals;

e The basis for the actions;

e That if the organization voluntarily terminates its Permanent Agreement after receiving this
notice, the organization’s Permanent Agreement will be formally terminated and the
organization, responsible principal and/or responsible individual will be disqualified and
placed on the NDL;

e The procedures for appealing the renewal application denial and the proposed actions; and

e That the organization may continue to participate in the Program and receive eligible
reimbursement incurred until its appeal is completed, if applicable.

Disqualification/Termination:

TDA will proceed with terminating the Permanent Agreement and disqualifying the CE,
responsible principals, and individuals, and placing them on the NDL if the:

e CE voluntarily terminates its Permanent Agreement after receiving the Notice of Renewal
Application Denial and Proposed Termination and Proposed Disqualification
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o The CE will not receive appeal rights or further opportunity for corrective action as it
voluntarily terminated its participation.

¢ CE fails to fully and permanently correct the serious deficiency(ies) within the specified time
frame.

¢ CE fails to request an appeal within 15 days of receiving the Notice of Renewal Application
Denial and Proposed Termination and Proposed Disqualification.

e The ARO upholds TDA’s denial of the renewal application and proposed actions if the CE
appeals the actions.

If the CE requests an appeal and the ARO upholds TDA’s determination, the termination of the
Permanent Agreement will be effective the day of the ARO’s decision.

If an appeal is not requested within 15 days of receipt of the Notice, the termination of the
Permanent Agreement will be effective on the date provided in the notification.

10300 Participating Contracting Entities

During an audit, administrative review, or any time during a CE’s program participation, it may
be determined that serious non-compliances have occurred or are occurring. As a result, the CE,
responsible principals, and responsible individuals may be placed in the serious deficiency
process and added to the State Agency List.

The steps in the serious deficiency process are as follows:

Serious Deficiency determination

Notice of Serious Deficiency

Opportunity for corrective action

Notice of Proposed Termination and Proposed Disqualification (if an approvable corrective
action plan is not submitted or does not fully and permanently correct the non-compliances)
Notice of Termination of the Permanent Agreement and Disqualification of the organization,
responsible principals, and responsible individuals.

o

o

10310 Serious Deficiency Determination

Serious deficiencies for a participating CE are:

e Submission of false information on the application such as concealment of a conviction
within the past seven years that indicates a lack of business integrity.

e Permitting an individual who is on the NDL to serve in a principal capacity or perform
CACFP functions with the organization, or permitting such an individual to serve as a
principal in a sponsored site or as a day care home.

NOTE: CEs must check the NDL prior to hiring new staff, submitting new sites, or
hiring new staff.

e Failure to operate the CACFP in accordance with regulatory performance standards:

o Performance Standard 1 — Financial viability and financial management.
o Performance Standard 2 — Administrative capability.
o Performance Standard 3 — Accountability.
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EXAMPLES: continued submission of late claims; failure to account for CACFP funds;
failure to use funds for allowable costs; failure to submit adjusted budgets as necessary;
failure to train staff prior to beginning operations; failure to be able to repay funds to
TDA with non-Program funds after issuance of a fiscal action.

Failure to comply with the procurement bid procedures and contract requirements.

EXAMPLES: failure to advertise the Invitation for Bid and Contract for Purchased
Meals (IFB) as required; obtaining bid specifications from a potential bidder; failure to
disclose less-than-arms-length transactions.

Failure to return to TDA any advance payments exceeding the amount earned for serving
eligible meals.
Failure to maintain adequate records.

EXAMPLES: incomplete or incorrect eligibility or enrollment documentation; lack of
documentation to support a claim, such as meal count and attendance records; financial
documentation.

Failure to adjust meal orders to conform to variations in the number of participants (for
those who vend meals).
Claiming reimbursement for meals not served to participants.

Claiming reimbursement for a significant number of meals that do not meet CACFP
requirements.

Use of a Food Service Management Company that is in violation of health codes.

Failure of a sponsoring organization to disburse payments to its sites/providers in
accordance with the Program requirements and/or the CE’s management plan.

Claiming reimbursement for meals served by a for-profit adult day care center, if less than
25% of its enrolled adult participants were Title XIX or Title XX beneficiaries during the
calendar month in which the meals were served;

Failure of a sponsoring organization to properly train or monitor sites/providers;

Failure to perform any of the other financial and administrative responsibilities in
accordance with Program requirements.

EXAMPLES: failure to submit a required audit; failure to return information required
for corrective action; failure to complete the annual renewal process; failure to return
unearned reimbursement including advances.

The CE or any of the CE’s principals have been declared ineligible for any other publicly
funded program by reason of violating that program’s requirements.

o This prohibition does not apply if the CE or principal(s) have been fully reinstated or
made eligible to participate in that program, including the payment of any debts owed.

Conviction of the CE or any of its principals for any activity that occurred during the past
seven years that indicated a lack of business integrity (see Section 10210 for examples).

Submission of false claims.
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e For day care home sponsors:

o Failure to properly classify day care homes as tier I or tier II.

o Use of day care home funds to pay for the sponsor’s administrative expenses.

o Failure to properly implement or administer the day care home termination and
administrative review (appeal) provisions.

e Any other action affecting the CE’s ability to administer the Program in accordance with
CACFP requirements.

TDA may declare a CE, responsible principals, and responsible individuals seriously deficient
for any serious management or integrity issues.

TDA will use discretion in making these serious deficiency determinations by distinguishing
between:

e Occasional and systemic errors - Is the error an indication of a systemic problem in the
organization’s internal processes and procedures, or is it truly an isolated event?
e Minor and major errors - Does the error undermine the intent and integrity of the CACFP or

is it simply an administrative error?

NOTE: Submission of false or fraudulent claims or documentation, or evidence of imminent
threat to health or safety, will result in a determination that the organization is seriously
deficient regardless of the frequency of occurrence or the impact on the organization’s claim.

If a CE is deemed seriously deficient, TDA will always:
e Detail the non-compliances (known as “findings”) that led to the declaration of serious

deficiency.

e Refer to and apply state and federal laws, guidelines, and regulations to maintain
consistency in making serious deficiency determinations.

Once a Notice of Serious Deficiency is issued, it can result in only two outcomes:

e The serious deficiency(ies) is fully and permanently corrected to comply with state and
federal requirements; or

e The serious deficiency(ies) is not fully and permanently corrected within the time allotted,
and TDA proposes termination of the CE’s Permanent Agreement and disqualification and
placement of the CE, responsible principals, and responsible individuals on the NDL.

When a CE is deemed seriously deficient, TDA must also:

e Determine who is responsible for the serious deficiency;
e Include the names of those individuals in the Notice of Serious Deficiency; and
e Send a copy of the notice to the CE, responsible principals, and responsible individuals.

NOTE: Indications of fraud or misuse of funds may be referred to USDA for investigation and

referred for prosecution under applicable federal and state law.
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10320 Notice of Serious Deficiency
The Notice of Serious Deficiency will specify:

e The serious deficiency(ies) with references to the documents that discuss the serious
deficiency(ies), such as an administrative review findings letter, information or
documentation in TX-UNPS, or audit;

e The corrective action(s) required to be taken to fully and permanently correct the serious
deficiency(ies), and the deadline(s) by which corrective action must be taken and a
corrective action plan submitted;

e The person(s) determined to be the responsible principals and responsible individuals
(responsible for the serious deficiencies);

e The serious deficiency determination is not subject to appeal;

e Failure to fully and permanently correct the serious deficiency(ies) by the deadline will result
in the proposed:

o Termination of the CE’s Permanent Agreement for cause; and
o Disqualification of the CE, responsible principals and responsible individuals.

e Voluntary termination of the CEs Permanent Agreement after the CE receives the Notice of
Serious Deficiency will result in the organization’s formal termination and placement of the
organization, responsible principals, and responsible individuals on the NDL without further
opportunity for corrective action or appeal.

e If TDA does not have the date of birth for any individual named as a “responsible principal
or individual’ in the serious deficiency notice, the submission of that person’s date of birth is
a condition of approvable corrective action.

10330 Opportunity for Corrective Action

The CE and responsible principal(s)/responsible individual(s) will be allowed a specific amount
of time to fully and permanently correct the serious deficiency(ies) before TDA proposes to
terminate the Permanent Agreement.* The deadline is final and will not be extended.

*EXCEPTION: If the serious deficiency is due to an imminent threat to the health or safety of
participants, TDA will immediately suspend the CE’s participation, propose to terminate the
Permanent Agreement, and propose to disqualify the CE, responsible principal(s), and
responsible individual(s) without opportunity for corrective action.

Refer to Item 10500, Imminent Threat to Health or Safety, for more information.
TDA will determine if the serious deficiency(ies) have been fully and permanently corrected by:

e Reviewing the documentation submitted detailing the corrective action taken; and
¢ Conducting an onsite review to verify that corrective action was taken, if needed.

If the serious deficiency(ies) is fully and permanently corrected within the time allowed, all
parties will receive written notification that the serious deficiency process has been temporarily
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deferred. If at any time it is discovered that the serious deficiency(ies) has not in fact been fully
and permanently corrected, TDA will immediately propose disqualification and termination
without further opportunity for corrective action.

NOTE: If TDA does not have the date of birth for any responsible party, submission of that
information will be part of the required corrective action. Failure to provide the required date(s)
of birth will result in denial of a CE’s corrective action.

10340 Notice of Proposed Termination and Proposed Disqualification

The Notice of Proposed Termination and Proposed Disqualification will specify:

e That TDA is proposing to terminate the CE’s Permanent Agreement;

e That TDA is proposing to disqualify the CE, responsible principal(s) and responsible
individual(s);

e The basis for the proposed actions;
e The effective date for the proposed actions;
e The procedures for appealing the proposed actions;

e That the CE will receive CACFP payments for eligible meals and operation/administrative
costs during the period of appeal (unless its participation has been suspended); and

e That voluntary termination of the CEs Permanent Agreement after the CE receives the
Notice of Proposed Termination and Proposed Disqualification will still result in the
organization’s formal termination and placement of the organization, responsible principals
and responsible individuals on the NDL without further opportunity for corrective action or
appeal.

This notice will be sent to the CE, Executive Director, Chairman of the Board, and any other
responsible principal(s) and responsible individual(s), and TDA will update the CE’s status on
the State Agency List

Any identified parties in the Notice of Proposed Termination and Proposed Disqualification
may file for appeal. Each person wishing to appeal their proposed disqualification from the
Program and placement on the NDL must submit a request either collectively, naming each
person, or separately. Only a responsible principal may appeal the proposed termination and
proposed placement of the organization on the NDL. At the discretion of the ARO, one hearing
will be conducted combining all requests received from the responsible principals and
responsible individuals.

If a request for an appeal is not received within 15 days of receipt of the notice, TDA will
immediately issue a Notice of Termination and Disqualification.

If a request for an appeal is received within 15 days of receipt of the Notice, and the ARO
overturns TDA’s action, TDA will issue a Notice of Temporary Deferral of Serious Deficiency.
The effective date of the temporary deferral will be the same date of the ARO’s decision.
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10350 Notice of Termination and Disqualification

The Notice of Termination and Disqualification will inform all parties that the:

e Permanent Agreement has been terminated; and

¢ Organization, responsible principal(s), and responsible individual(s) have been disqualified
and placed on the NDL.

The effective date of the termination and disqualification is the date in the Notice of Proposed
Termination and Proposed Disqualification letter if a request for an appeal was not received or
was not received timely. If a request for an appeal was received and TDA’s actions were upheld,
the effective date will be the date of the ARO’s decision.

10400 Submission of False Claims and Documentation

Submitting false information on a claim for reimbursement and submitting false documentation
in support of that claim to receive reimbursement is a serious deficiency.

If it is determined that a CE knowingly submitted false information or documentation to receive
reimbursement, the CE will be placed in the serious deficiency process, and its Program
participation, including Program payments, may be suspended.

10410  Suspension

Proposal to suspend for the submission of false claims is an action taken simultaneously with
the serious deficiency process.

Once the determination is made, the CE will receive a Notice of Intent to Suspend. This notice
will not be combined with the Notice of Serious Deficiency; however, both notices will be sent to
the CE and its responsible principal(s) and responsible individual(s) at the same time.

The notice will:

¢ Inform the CE that TDA is proposing to suspend its participation, including all payments;

e Specify that the proposed suspension is due to the CE’s submission of a false claim or false
information/documentation to receive reimbursement as specified in the Notice of Serious
Deficiency;

e State that the effective date of the proposed suspension will be 10 days from the date the CE
receives the Notice of Intent to Suspend, unless the CE requests a review (appeal) of the
proposed suspension;

e Include the name, address, and telephone number of the suspension review official (SRO);
and

e Specify that if the CE wants to request a review of the proposed suspension, it must submit
the request to the address provided and include written documentation opposing the
proposed suspension within 10 days of its receipt of the Notice of Intent to Suspend.

If the CE appeals the proposal to suspend, the SRO will notify TDA immediately and request all
supporting documentation. The SRO must deliver a verdict on the suspension within 10 days of
receiving the appeal. If the SRO upholds the suspension, TDA will suspend the CE effective the
date the verdict is issued and issue a Notice of Suspension.
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The Notice of Suspension will include the following:
e Notice that TDA is suspending the CE's participation (including Program payments);
e The effective date of the suspension (the date of the suspension review decision);
e The procedures for seeking an appeal of the suspension; and

e That if the administrative review official overturns the suspension, the CE may claim
reimbursement for eligible meals served and allowable administrative costs incurred
during the suspension period.

10500 Imminent Threat to Health or Safety

If state or local health or licensing officials have cited a CE for serious health or safety violations
that constitute an imminent health or safety threat, TDA will immediately send the CE a Notice
of Suspension, Proposed Termination and Proposed Disqualification for Imminent Threat to
Health and Safety.

This notice will specify:

e That TDA is suspending the CE's participation (including Program payments), proposing to
terminate the CE’s Permanent Agreement, and proposing to disqualify the CE and the
responsible principals and responsible individuals;

e The serious deficiency(ies);

e That voluntarily termination of the CE’s Permanent Agreement after the CE receives the
Notice will still result in the organization’s formal termination and placement of the
organization, responsible principals, and responsible individuals on the NDL without further
opportunity for corrective action or appeal;

e That the serious deficiency determination is not subject to appeal;

e The procedures for appealing the suspension, proposed termination, and proposed
disqualifications; and

e That, if the ARO overturns the suspension, the CE may claim reimbursement for eligible
meals served and allowable administrative costs incurred during the suspension period.

The notice will be sent to the:

e Executive Director;
e Chairman of the Board of Directors; and
e Responsible principal(s) and responsible individual(s).

In an appeal based on Imminent Threat, the CE, responsible principal(s), and/or responsible
individual(s) may appeal any or all three adverse actions:

e Suspension.
e Proposed termination.
e Proposed disqualification.
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NOTE: If the CE, responsible principal(s), or responsible individual(s) do not request an
appeal within the time allotted in the written notice, TDA will proceed with termination of the
Permanent Agreement and disqualification of the CE, responsible principals, and responsible
individuals.

If an appeal is requested and the ARO upholds TDA’s decision, TDA will send a Notice of
Termination and Disqualification to the CE, responsible principal(s), and responsible
individual(s). The notice informs all parties that the:

¢ Permanent Agreement is terminated for cause; and

e CE, responsible principal(s), and responsible individual(s) are disqualified and placed on the
NDL.

If the ARO overturns TDA’s actions, TDA will send a Notice of Temporary Deferral. This notice:

Removes the suspension effective the date of the ARO’s decision.

Informs the CE that the Permanent Agreement will not be terminated.

Informs all parties that they will not be disqualified.

Informs the CE that they can claim for eligible meals served and if a day care home sponsor,
administrative expenses incurred, during the suspension period.

NOTE: If TDA determines there is an imminent threat to health or safety, TDA will
immediately inform the health or licensing authority and take action that is consistent with the
authority’s recommendation, up to and including suspension of participation and placement in
the serious deficiency process as detailed above.

10600 Serious Deficiency Process for Sponsored Sites/Providers

Sponsors of day care home providers, unaffiliated child care centers, At-Risk centers, or Adult
Day Care centers must initiate the Serious Deficiency process if they discover that one of their
sponsored sites/providers consistently violates Program requirements and/or the violations are
severe enough to demonstrate systemic management problems preventing successful operation
of the Program.

There are five steps in the serious deficiency process.

Step 1. Serious deficiency determination, the point at which the sponsor determines the
site/provider’s noncompliance(s) rise to the level of serious deficiency.

Step 2. Notice of serious deficiency, the first notification sent to the site/provider informing
them they have been determined seriously deficient.*

Step 3. Opportunity for corrective action, the time given to the site/provider allowing them to
fully and permanently correct the serious deficiencies.

Step 4. Notice of proposed termination and disqualification, the second notification sent to the
site/provider if they fail to fully and permanently correct the serious deficiencies.* This notice
allows the site/provider to appeal the proposed actions.
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Step 5. Notice of termination and disqualification, the third notification sent to the
site/provider if they fail to appeal the notice of proposed termination and disqualification, or
they appeal and the hearings official upholds the sponsor’s proposed actions.*

*IMPORTANT: A copy of each Notice must be sent to TDA at the same time it is sent to the
site/provider. For each notice submitted to a site/provider, CEs must complete the CACFP
Serious Deficiency Process Notification Form! located on the CACFP Administration/Forms2
page of SquareMeals.org. Notification templates for each of the scenarios presented in this
section are also located on the CACFP Administration/Forms page.

All notices must specify the action being proposed or taken and the basis for the action. If the CE
fails to send notices to TDA at any point in the process, or if the notice received does not comply
with the instructions in this section, TDA will contact the CE and provide technical assistance.
TDA may initiate a review of the CE’s Serious Deficiency process if there are repeat or egregious
non-compliances with the notification process, which could lead to the CE being placed in the
SD process.

A notice is considered to be received by the site/provider when it is delivered, sent by facsimile,
or sent by email. If the notice is undeliverable, it is considered to be received by the provider,
responsible principal, or responsible individual five days after being sent to the addressee's last
known mailing address, facsimile number, or email address.

10610 Serious Deficiency Determination at the Site/Provider Level

Serious deficiencies that could lead to a site/provider’s termination and disqualification include:
e Submission of false information on the application.

e Submission of false claims for reimbursement.

¢ Simultaneous participation under more than one CE.

¢ Noncompliance with CACFP meal patterns.

e Failure to keep required records.

e Failure to participate in training.

e Conduct or conditions that threaten the health or safety of a child or children in care, or the
public health or safety.

e A determination that the site/provider has been convicted of an activity that occurred during
the past seven years and that indicated a lack of business integrity. A lack of business
integrity includes fraud, antitrust violations, embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false statements, receiving stolen property,
making false claims, obstruction of justice, any other activity indicating a lack of business
integrity as determined by TDA, or the concealment of such a conviction.

e Any other circumstance related to non-performance under the Permanent Agreement
between the sponsor and the site or provider.

NOTE: This list should not be considered all inclusive.

! https://app.smartsheet.com/b/form/1032298098ed46dd99¢f62377501905b
2 https://squaremeals.org/Programs/Child-and-Adult-Care-Food-Program/Administration-Forms
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CEs must use discretion in making a serious deficiency determination.

To appropriately use discretion, CEs must be able to distinguish between:

e Occasional (happened once or infrequently) versus systemic (is ongoing and is a problem
that is due to a procedural inadequacy) errors.

e Minor (no or few disallowances) versus major (many disallowances or falsified claims)
errors.

CEs should take into account several factors in deciding whether a problem rises to the level of a

serious deficiency:

e The severity of the problem

e The degree of responsibility attributable to the provider.

e The provider’s history of participation in the Program.

e The nature of the requirements that relate to the problem.

e The degree to which the problem impacts program integrity.

Once a notice of serious deficiency is issued, it can result in only two possible outcomes:

e The site/provider fully and permanently corrects the serious deficiency within the period
allotted for corrective action.

e The site/provider does not fully and permanently correct the serious deficiency, and the CE
proceeds to proposed termination of the agreement and proposed disqualification of the
site/provider.

Once a serious deficiency has been determined, the CE must immediately prepare the Notice of
Serious Deficiency, which will be distributed to the site/provider and TDA via the Serious
Deficiency Process Notification Form.

NOTE: Sample letters for each step in the serious deficiency process can be found on the
CACFP Administration/Forms page on SquareMeals.org (CACFP Day Care Home/Unaffiliated
Center Serious Deficiency Process Notification Template Letters). CEs choosing not to use
TDA’s templates must ensure that all elements within TDA’s templates are included in their
notices.

10620 Notice of Serious Deficiency

The notice of serious deficiency must specify:

e That the site/provider has been found to be seriously deficient.

e The nature of the serious deficiency(ies).

e The corrective action required to resolve the serious deficiency(ies) and the deadline (not to
exceed 30 days) by which the action must be taken.

e That the serious deficiency determination is not subject to appeal.

e That failure to fully and permanently correct the serious deficiency by this deadline will
result in:
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o Proposed termination of the site/provider’s agreement.
o Proposed disqualification of the site/provider and its responsible principals/individuals,
and placement on the NDL.

e If the site/provider voluntarily terminates the agreement after it receives the serious
deficiency notice, the CE will terminate the site/provider’s agreement, disqualify the
site/provider and its responsible principals/individuals, and place the site/provider and its
responsible principals/individuals on the NDL.

Remember that a copy of this notice must be sent to TDA at the same time it is sent to the
provider via the CACFP Serious Deficiency Process Notification Form.

10630 Opportunity for Corrective Action

Sites/Providers are allowed up to 30 days to correct a serious deficiency. CEs may not allow a
site/provider additional time.

EXCEPTION: Sites/Providers are not given an opportunity for corrective action in the case of
imminent threat to the health or safety of participants or the public. Refer to Item 10660 below
for additional information.

Corrective action must include the following:

e Site/Provider’s full name, address, and date of birth (if the CE does not already have the
current information for the provider),

e A detailed description of how each serious deficiency was fully and permanently corrected,
including:

o Who addressed the serious deficiencies? List personnel responsible for this task.

o What procedures were implemented to address each serious deficiency listed? Please
provide those procedures with your plan.

o When were the procedures for addressing the serious deficiencies implemented
(must be prior to prescribed due date listed in the notification letter)?

o How often will these procedures be used to ensure that the management problem
does not reoccur (for example, daily, weekly, monthly, or annually)?

o Where will this corrective action plan, associated procedures, and associated
supporting documentation be stored?

e Any supporting documentation in addition to procedures that support full correction of the
issue.

Evaluating the acceptability of corrective action

Upon receipt of a site/provider’s corrective action, the CE must review it to determine if it
contains all required information and, if implemented as written, has or would correct all
noncompliance(s) and prevent them from occurring in the future (full and permanent corrective
action).

NOTE: An assurance from a site/provider that it will comply with all requirements from now
on would not be acceptable corrective action.
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Whenever feasible, CEs should make onsite visits to verify and evaluate the implementation and
effectiveness of the site/provider’s corrective action.

If the site/provider fully and permanently corrects the serious deficiency within the time allowed
for corrective action, send a Notice of Accepted Corrective Action and Serious Deficiency
Temporary Deferral to the site/provider, with a copy to TDA, stating that the serious deficiency
determination has been temporarily deferred due to the site/provider’s successful corrective
action.

Remember that a copy of this notice must be sent to TDA at the same time it is sent to the
provider via the CACFP Serious Deficiency Process Notification Form.

If the site/provider fails to take corrective action, or the corrective action does not fully and
permanently correct the serious deficiency(ies), the site/provider must be sent a Notice of
Proposed Termination and Proposed Disqualification, with a copy to TDA. Do not send the
Notice of Proposed Termination and Proposed Disqualification until after the period allowed
for corrective action has expired.

False or fraudulent claims

CEs may not suspend the participation of a site/provider based on a determination that the
provider submitted false or fraudulent claims. The corrective action period allows the
site/provider time to demonstrate that:

¢ An administrative error was made.

e The CE confused two sites/providers with similar or identical names.
e The information submitted by the site/provider was not, in fact, false.
e Any other corrective action deemed acceptable.

In addition to declaring the site/provider seriously deficient and offering a brief period for
corrective action, CEs must deny the portion of the claim which is false or fraudulent. CEs must
never reimburse sites/providers for invalid claims.

If disallowances are taken, repayment of the funds to the sponsors must be part of the corrective
action. The serious deficiency determination is not subject to appeal. However, the site/provider
may appeal the disallowances, and the CE must include appeal rights in any notice requiring the
repayment of funds.

10640 Notice of Proposed Termination and Proposed Disqualification

If the site/provider does not submit corrective action, or if the CE determines that the corrective
action submitted does not fully and permanently correct the noncompliance(s) (either in the
site/provider’s proposed plan or after a follow-up review of plan implementation), the CE must
immediately send the notice of proposed termination and proposed disqualification, with a copy
to TDA via the CACFP Serious Deficiency Process Notification Form.

3 Any funds repaid to a sponsor for invalid claims must subsequently be returned to TDA.

Texas Department of Agriculture — March 2026 Serious Deficiency — 20
Child and Adult Care Food Program Handbook


https://app.smartsheet.com/b/form/103aa98098ed46dd99cf62377501905b
mailto:CACFP%20Serious%20Deficiency%20Process%20Notification%20Form

This notice must:

e State that the CE is proposing to terminate the site/provider’s agreement for cause and
proposing to disqualify the site/provider for placement on the NDL.

e State that these actions are being taken due to the site/provider’s failure to correct the
serious deficiency.

¢ Inform the site/provider that it may appeal the proposed termination and proposed
disqualification, and provide the appeal procedures.

e Inform the site/provider that it can continue to participate and receive Program
reimbursement for eligible meals served until the appeal process is concluded.4

¢ Inform the site/provider that if it voluntarily terminates the agreement after receiving the
notice, it will be disqualified and placed on the NDL.

The effective date of the proposed termination and proposed disqualification must be no earlier
than 30 days from the date of the letter.

If the site/provider appeals the Notice of Proposed Termination and Proposed Disqualification
and the action is overturned, the site/provider must be sent a Notice of Serious Deficiency
Temporary Deferral, Following Successful Appeal of Proposed Termination and Proposed
Disqualification, with a copy to TDA via the CACEP Serious Deficiency Process Notification
Form. The effective date of the temporary deferral is the date of the hearing official’s decision.

10650 Notice of Termination and Disqualification

If the site/provider fails to appeal the Notice of Proposed Termination and Proposed
Disqualification, or if the hearing official rules in the CE'’s favor, the site/provider must be sent a
Notice of Termination and Disqualification, with a copy to TDA via the CACFP Serious
Deficiency Process Notification Form. Do not give appeal rights.

If the site/provider does not appeal, the effective date of the termination and disqualification is
the date in the Notice of Proposed Termination and Proposed Disqualification letter. If the
site/provider appealed and the action is upheld, the effective date is the date of the hearing
official’s decision.

At this step of the serious deficiency process, the CE must “close” the site/provider’s
participation in the CACFP via TX-UNPS.

10660 Suspension of Site/Provider Participation due to Imminent Threat to
Health or Safety

If state or local health or licensing officials have cited a site/provider for serious health or safety
violations that constitute an imminent health or safety threat, the sponsor must immediately
send the site/provider a Notice of Serious Deficiency, Suspension, Proposed Termination and

4 Note that if the site/provider is being placed in the serious deficiency process for imminent threat to health or
safety of a participant, all payments must be suspended to the site. In that instance, a combined Notice of Serious
Deficiency, Suspension, Proposed Termination, and Proposed Disqualification is sent to the site/provider. See
Section 10660 for more information.
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Proposed Disqualification for Imminent Threat to Health and Safety, with a copy to TDA via
the CACFP Serious Deficiency Process Notification Form.

This notice must:

e Notify the site/provider that its participation in the CACFP has been suspended, including
all payments.

e State that the site/provider has been determined to be seriously deficient, and that the CE is
proposing to terminate the Provider’s agreement for cause and disqualify the site/provider,
including the effective date.

e Specify the serious deficiencies that constitute the imminent threat.

e Include the procedures for the site/provider to appeal the suspension and the proposed
actions.

e State that the suspension, including all CACFP payments, will remain suspended until the
appeal process is concluded, if the site/provider appeals.

e Inform the site/provider that if the hearing official overturns the suspension, the
site/provider may claim reimbursement for eligible meals served during the period of
suspension.

e Inform the site/provider that termination will result in disqualification.

e State that if the site/provider voluntarily terminates its agreement after receiving this notice,
the site/provider will be disqualified and its name and all responsible principals and
individuals will be placed on the NDL.

An imminent threat to health or safety requires the immediate suspension of a site/provider
without the opportunity for corrective action.

If the site/provider appeals and loses, send the provider a Notice of Termination and
Disqualification informing the provider that:

e The site/provider’s agreement is terminated for cause.
e The site/provider is disqualified and placed on the NDL.

If the site/provider appeals, and the CE’s actions are overturned, send the site/provider a Notice
of Serious Deficiency Temporary Deferral and Suspension Rescission Following Successful
Appeal of Suspension, Proposed Termination, and Proposed Disqualification informing the
site/provider that:

e The suspension ended on the date of the hearing official’s decision.

e The site/provider’s agreement will not be terminated.

e The site/provider will not be disqualified and may claim for eligible meals served during the
suspension period.

Send a copy of the Notice of Termination and Disqualification or Notice of Serious Deficiency
Temporary Deferral and Suspension Rescission Following Successful Appeal of Suspension,
Proposed Termination, and Proposed Disqualification to TDA via the CACFP Serious
Deficiency Process Notification Form.
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NOTE: If a CE determines there is an imminent threat to health or safety in a day care home, it
must immediately inform the health or licensing authority and then take action that is
consistent with the authority’s recommendation. Follow the procedures outlined above as
applicable.

10700 Removal from the National Disqualified List

Organizations, responsible principal(s), and responsible individual(s) that are disqualified from
participation in the CACFP are placed on the NDL and will remain on the list for a minimum of
seven years from the date of disqualification unless a debt is owed under the CACFP, in which
case they will remain on the list until the debt has been repaid.

NOTE: Due to the egregious nature of certain activities, TDA will not
consider a request for early removal of an organization or individual who
was disqualified for falsification of records, making false representations,
making false claims, engaging in an unlawful practice, or any other activity
indicating a lack of business integrity as determined by TDA.

For disqualifications because of other serious deficiencies that do not indicate a lack of business
integrity, organizations and individuals may submit a request to be removed from the NDL
before the seven years have elapsed. However, note that:

e Submission of a request does not guarantee the request will be approved

e Denial of a request for early removal is not subject to appeal; and

e Approval of a request for early removal does not equal approval to participate in the CACFP.
A new application for participation in the program must be submitted and processed in
accordance with TDA’s application process.

For a request to be considered, the organization, responsible principal(s), or responsible
individual(s) must submit the following to TDA:

e Corrective action that includes:

o An acceptable Corrective Action Plan (CAP): The organization, principal(s), or
individual(s) must submit an acceptable CAP outlining the actions that will be taken or
have been taken to correct the serious deficiencies that caused placement on the NDL. If
TDA rejects the CAP, this action cannot be appealed.

o Any outstanding audits: If the serious deficiency(ies) include failure to submit an
acceptable audit, the organization must submit an audit that complies with Single Audit
requirements or for-profit audit requirements that were in effect at the time the audit
was originally due. Corrective action must also include a plan to address any deficiencies
identified in the audit.

o All outstanding funds owed: If the organization has an outstanding debt for a
previous CACFP claim, adjusted claim, advance overpayment, or audit finding, the debt
must be repaid, including interest.

o One of the following:

* An explanation, setting forth detailed, objective, verifiable facts, indicating why the
principal(s) or individual(s) identified as being responsible for the serious
deficiency(ies) should now be eligible to participate in the CACFP, if the person or
persons are requesting removal.
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= A statement that the principal(s) identified as being responsible for the serious
deficiency(ies) are no longer principals in the organization, if they are not included in
the request for removal.

» A statement that the individual(s) identified as being responsible for the serious
deficiencies do not perform any tasks related to the CACFP, or are no longer
employed by the organization, if they are not included in the request for removal.

Requests for removal, including required documentation, should be submitted via the Removal
Request Form - National Disqualified List or Texas Excluded Summer Food Service Program
List located on SquareMeals on the National Disqualified List / Texas Excluded Summer Food
Service page (https://squaremeals.org/FandN-Resources/National-Disqualified-List).I

Requests may also be submitted via letter to:

Texas Department of Agriculture
Food and Nutrition

Attn: Community Operations
P.O. Box 12847

Austin, Texas 78711

Or via overnight delivery to:

Texas Department of Agriculture

Food and Nutrition

Attn: Community Operations, 10t Floor
1700 N Congress Avenue

Austin, Texas 78701

If TDA determines that the organization, principal(s), and/or individuals have taken corrective
action to fully and permanently correct the serious deficiencies, an assessment will be forwarded
to USDA.

USDA will determine, in consultation with TDA, if the organization, principal(s) and/or
individuals will be removed from the NDL. TDA will notify the organization and responsible
principals and individuals of USDA’s decision.

If either TDA or USDA does not accept the corrective action and decides to retain the
organization, responsible principal(s) or responsible individual(s) on the NDL, the decision may
not be appealed.
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